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I hereby ask for a contested case hearing as provided for by North Carolina General Statute § 150B-23 because the Respondent has:
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Please see Attachment A to this Petition for a Contested Case.
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STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF WAKE

THE UMSTEAD COALITION,
Petitioner,
V.
NORTH CAROLINA DEPARTMENT
OF ENVIRONMENTAL QUALITY, DIVISION
OF ENERGY, MINERAL, AND LAND
RESOURCES,

Respondent.

S N N N N N N N N N N N N

ATTACHMENT ATO PETITION FOR A CONTESTED CASE HEARING

Petitioner The Umstead Coalition (“Petitioner”) hereby requests a contested case hearing
as provided for by N.C. Gen. Stat. 8 150B-23, 26 NCAC 03 .0103, and Superior Court Judge Paul
A. Holcombe, I11’s April 11, 2023 Order, Exhibit A, to challenge the Respondent North Carolina
Department of Environmental Quality, Division of Energy, Mineral, and Land Resources’
(“Respondent’s”) modification of Wake Stone Corporation’s (“Wake Stone’s”) Mining Permit No.
92-10, Exhibits 1 and 19 to Exhibit B,* for the Triangle Quarry. Petitioner states the following in
support of its Petition:

Petitioner challenges the validity of the 2018 modifications to Wake Stone’s mining permit

for its Triangle Quarry on the basis that Respondent granted this permit after making major

1 Exhibit B is a copy of the Petitioner’s previous First Amended Complaint for Declaratory
Judgment and Petition for Writ of Certiorari, as discussed below, which contains additional factual
details and exhibits that Petitioner incorporates herein. The history underlying this permit is
lengthy, and provided in greater detail in Exhibit B. However, Petitioner summarizes the factual
and procedural background in this Attachment as an introduction to this issue.



modifications without following the relevant statutory and rule provisions, and without providing
any confirmation of its decision to do so until several months after the fact. Respondent made these
major modifications at Wake Stone’s informal request in 2018, without notice to the public, other
agencies, or anyone else, and without otherwise following the law with regard to permit
modifications. The modifications fundamentally change the basis for the mining permit and its
effects on surrounding properties including William B. Umstead State Park (“Park”). The
modifications removed a fiercely negotiated sunset provision in the permit that required Wake
Stone to cease operations within fifty years from 1981 and donate the land to the State. The
modifications also adversely changed the buffer zone in the permit by significantly reducing the
amount of undisturbed vegetated area between mining operations and the Park. Respondent failed
to give the notice of its actions as required by N.C. Gen. Stat. §150B-23(f)?, and it therefore never
triggered the applicable deadline for filing a contested case petition.® Accordingly, this Petition is
timely filed.

Petitioner is a nonprofit membership corporation that has worked since 1972 to protect and
preserve the Park for current and future generations. Petitioner works closely with the North
Carolina Division of State Parks and Recreation with respect to Park management, conservation,
recreational opportunities, and fundraising for real property acquisitions. Historically, Petitioner

has engaged with private parties and government agencies regarding development proposals that

2 In fact, to this date, the Respondent has never provided notice to Petitioner as required under
N.C. Gen. Stat. 8 150B-23(f).

% At the time, N.C. Gen. Stat. § 74-61 afforded to anyone affected by a permit modification the
right to file a petition to contest the action under N.C. Gen. Stat. § 150B-23 within 30 days after
the decision was made. Exhibit C. In this instance, the 30-day window ended several months before
Petitioner first learned on its own that the modifications had been made.
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would affect the Park and its users. Specifically, Petitioner has engaged with Respondent regarding
the modifications to Wake Stone’s existing mining permit challenged herein.

Petitioner’s members regularly visit and recreate in and around the Park, including the
areas of the Park closest to Wake Stone’s Triangle Quarry and the part of Crabtree Creek that flows
from the Triangle Quarry and into the Park. Some Coalition members also live and/or own property
in close proximity to the Park, the neighboring Odd Fellows Tract, and the Triangle Quarry. They
have a vested interest in the quarry’s impacts on the Park, not only because of their personal use
and enjoyment of the Park, but also because the Triangle Quarry’s operation impacts their own
properties.

Respondent is the state agency responsible for implementing and enforcing The Mining
Act of 1971 (“Mining Act”), N.C. Gen. Stat. 8§ 74-46 to -68, and associated rules. 15A NCAC
05A .0101 et seq. Part of Respondent’s responsibilities is to review and then grant or deny
applicants’ requests for permit modifications. Id. § 74-52.

Wake Stone Corporation (“Wake Stone”) is a North Carolina corporation and a mining
company that currently operates the Triangle Quarry located at 222 Star Lane, Cary, North
Carolina 27513. As of the time of this filing, Wake Stone holds the title to part of permitted area
covered by Mining Permit No. 92-10 (*“Mining Permit”).

Wake Stone Property Company is a North Carolina limited liability company and wholly-
owned subsidiary of Wake Stone that was created on January 25, 2021. On March 1, 2021, Wake
Stone deeded to it the remaining part of the permitted area covered by the Mining Permit that is

not retained by Wake Stone.



l. Original Mining Permit Application, Appeal, and Issuance

The 2018 permit modifications challenged in this contested case relate back to provisions
that remained in place for 37 years, since the Mining Permit’s original issuance in 1981. Because
the historical context for the challenged permit is germane, Petitioner briefly summarizes it herein.

On May 26,1980, Wake Stone filed an application for a mining permit for a rock quarry on
a 195-acre tract located at the northwest corner of the intersection of 1-40 and Harrison Avenue
having a common boundary of approximately 3,150 feet with Umstead State Park on its east side,
and a common boundary of approximately 9,350 feet with Crabtree Creek on its northwest side.
There was significant public opposition to the quarry because of its location adjacent to the Park,
including from then-Governor James Hunt and Attorney General Rufus Edmisten. On August 22,
1980, Respondent’s predecessor agency” denied Wake Stone’s permit application, finding that the
combined adverse effects of noise, sedimentation, dust, traffic, and blasting vibration associated
with the proposed quarry operation would adversely impact the Park in the form of noise intrusion
and deterioration of visual resources. Exhibit 2 to Exhibit B.

Following an appeal to the North Carolina Mining Commission, then the body that heard
permit appeals, the Commission reversed Respondent’s predecessor agency’s decision, Exhibit 3
to Exhibit B, instructing that the permit should be issued, “subject to the Commission’s final
approval,” with adequate protections mutually agreeable to Wake Stone and the Department to
avoid the quarry’s possible adverse effects on the Park. Those protections included: 1) requiring

state-of-the-art techniques to minimize noise, dust, and other possible adverse effects; 2) selection

4 Over the decades, the Department of Environmental Quality and the Division of Energy, Mineral,
and Land Resources have existed under different names. For the sake of simplicity, the current
departmental names are used in this Petition to refer to all iterations of the Department and
Division, and references to the Department or Respondent are intended to encompass the relevant
actors within the Division.



of the optimum location of processing and stockpiling facilities; 3) provision for adequate buffer
zones between the quarry and Umstead State Park; and 4) requiring construction of a berm or
berms between the quarry and Umstead State Park. In addition, the Commission directed counsel
for Wake Stone, Assistant Attorney General Mr. Daniel C. Oakley (“Assistant AG Oakley”), and
the Director of the Office of Administrative Hearings Ms. Becky R. French, to reach agreement
and submit to the Commission the best method for donating the quarry to the State for use by
Umstead State Park. Id.

The Commission issued amended and corrected Findings of Fact, Conclusions, and
Decision on April 3, 1981. Exhibit 4 to Exhibit B. This document expressly stated that the
Commission’s decision was not final, scheduled a public hearing, and directed Wake Stone and
the Department to present their plans for protecting the Park to the Commission. Id. Following the
conclusion of these steps, the Commission would render its final decision. Id. On April 3, 1981,
the Commission entered its Final Decision reversing the denial of Wake Stone’s permit
application. Exhibit 5 to Exhibit B. The Final Decision ordered the Department to grant the permit
“subject to several specified conditions,” including Condition No. 3 — Buffer Zone® Plan, and
Condition No. 5 — Donation of Quarry to the State (the “Sunset Provision”). The Commission
itself did not issue a permit nor write the permit, which would have been outside of its statutory
authority. It only reversed the denial of the permit and directed the Department to issue a permit.

On May 13, 1981, the Department notified Wake Stone of the issuance of its mining permit
as ordered by the Commission, and it enclosed a copy of Permit No. 92-10 (*1981 Permit”).

Exhibit 11 to Exhibit B. The letter requested that Wake Stone “review the permit and to notify this

® The terms “buffer” and “buffer zone” in this Petition do not refer to riparian buffers, but to areas
comparable to setbacks from adjacent properties that were intended to remain undisturbed.
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office of any objection or question concerning the terms of the permit.” Id. Wake Stone did not
appeal the terms of the permit, nor is there any record of any less formal objection by Wake Stone
to any permit terms.

The following subsections discuss the two Conditions contained within the 1981 Permit
that are central to this contested case.

A. The Sunset Provision

The 1981 Permit contains the Sunset Provision, Condition No. 5.B.% (“Condition 5.B.”),
within the Reclamation Plan. Condition 5.B. states:

If all quarryable stone is not removed, the right of the State to acquire the quarry

site shall accrue at the end of 50 years from the date quarrying commences or 10

years after quarrying operations have ceased without having been resumed,

whichever is sooner, and notices shall be exchanged at that time in the same manner

and with the same time limitations as set forth in paragraph A above.
Id. at 129 (emphasis added). This language represents the agreement reached by the parties to the
1981 appeal, and provided assurance that Wake Stone’s mining operation would cease within 50
years—a compromise between disallowing the mine completely and allowing it to continue
indefinitely.

Upon information and belief, the wording of the above-quoted provisions in Conditions 3
and 5.B. of the 1981 Permit (as well as the wording in the 1981 Permit’s other Conditions) was

insisted upon by the Attorney General’s Office and the Department, absent which they would have

appealed the Commission’s Amended Final Decision. Further, this language represented a

® The paragraph numbering in the 1981 Permit restarts several times. Though the permit contains
more than one paragraph 5.B., the above reference is to the terms and conditions contained within
the Reclamation Plan section, found on the final page of the permit.
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mutually acceptable compromise between and among Wake Stone, the Attorney General’s Office,
and the Department.” See Affidavit of Rufus Edmisten, Exhibit 12 to Exhibit B.

B. Mine Setback Requirements (Buffer Zone)

Regarding Condition No. 3 and for reference, the Commission’s Final Decision provided
that the permit must include a “completely undisturbed” natural buffer zone not to be developed
or altered, as described in Wake Stone’s March 10, 1981 memorandum to the Department. Exhibit
6 to Exhibit B. The memorandum states, in part:

e We have offered to provide a very wide buffer area adjacent to Umstead Park which
we believe will, as a practical matter, avoid impact on Umstead Park.

e [W]e would propose that all of the areas northeast of our initial pit area and northeast

of our plant area would remain in its present natural state and undisturbed during the
first 10 years ...%

e The buffering of the park during the early years of our quarrying operation, as well as
the latter years, would offer a maximum of protection to Umstead park ...

Id. (emphasis added).

The Commission amended its Final Decision, likewise dated April 3, 1981, providing that
“the 250° buffer area shown on the northern boundary and the 100* buffer area shown on the
eastern boundary of Wake Stone’s property is considered by the Commission to be permanent

buffer zone.”® Exhibit 5 to Exhibit B (emphasis added).

7 A memorandum from the Assistant Secretary of the Department dated February 4, 1981,
referencing a strategic meeting between members of that agency and Assistant AG Oakley, clearly
evidences the Department’s dissatisfaction with the Commission’s Final Decision and a
commitment to insist that the permit contain “the most stringent possible conditions.” Failing
inclusion of such conditions, the memorandum indicates that the Department would contemplate
appealing the Commission’s Final Decision. Exhibit 13 to Exhibit B (containing later-added
highlighting).

8 The initial permit was only effective for a period of ten (10) years from the date of issuance, after
which time it would expire unless the applicant successfully applied for and received a new permit
from Respondent.

% These distances were memorialized in later permits. E.g., Exhibit 24 to Exhibit B.
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The 1981 Permit’s Condition No. 3 (“Condition 3”) expressly addresses the buffer zones,
including the point at which the undisturbed vegetated buffer along Crabtree Creek begins:

The dotted line labelled as buffer along the northern boundary and along the eastern

boundary is the permanent buffer as designated by the Mining Commission (Site

plan dated March 10, 1981).

An undisturbed buffer of existing natural vegetation shall be maintained between

the mining disturbance and Park property as indicated by the "10 years buffer"”

shown on the site plan dated March 10, 1981.

An undisturbed buffer zone of existing natural vegetation shall also be maintained

between the top edge of the bank of Crabtree Creek and any mining disturbance

within the 10 years permit area. The buffer zone shall be of sufficient width to

prevent offsite sedimentation and to preserve the integrity of the natural

watercourse. In any event, the buffer will meet U.S. Corps of Engineers

requirements for Crabtree Creek Watershed.
Id. at 120 (emphasis added).

Neither the Commission nor Wake Stone appealed the 1981 Permit, and no objections to
Conditions 3 and 5.B. were made until decades later, as described in the following section.

1. Subsequent Permit History

Since the 1981 Permit’s issuance, the conditions related to the Sunset Provision and setback
requirements in place for 37 years. During this time, the permit was renewed four times: on April
1, 1991; April 20, 2001; March 20, 2011; and December 1, 2017. During this same time,
Respondent granted four permit modifications, all made at the request of Wake Stone and related
to other permit conditions: on April 15, 1986; February 5, 1992; October 11, 1986; and November
24, 2010.

A. The Sunset Provision

With regard to the Sunset Provision, on March 7, 2011, Wake Stone applied for a permit

renewal and informally requested by phone and email that Respondent change the language in

Condition 5.B. from “whichever is sooner” to “whichever is later.” Exhibit 14 to Exhibit B. This



one-word change would entirely defeat the original purpose of the Sunset Provision—ensuring
that Wake Stone’s mine did not operate longer than 50 years—and would allow it to operate
indefinitely. Respondent did not grant this request, and Condition 5.B. remained unchanged in the
2011 permit, which Wake Stone did not appeal.

In March 2018, Wake Stone submitted another informal, email request to Respondent to
make substantive, fundamental changes to the permit’s Sunset Provision (and buffer zone
provisions) outside of the process mandated by N.C. Gen. Stat. § 74-52. In total, Wake Stone
requested that Respondent make eight changes that Wake Stone categorized as “several
editorial/typographical errors.” Exhibits 15 and 26 to Exhibit B. Wake Stone referred to the change
to Condition 5.B. as “a simple one-word change,” despite it being a major, substantive amendment
directly at odds with the intent of the original permit and all parties involved in negotiating the
final permit terms. This request for modification of Condition 5.B. was not made on Respondent’s
official form for modifications, and no fee whatsoever was paid by Wake Stone for the
modification request to eliminate the Sunset Provision. The only reason Wake Stone offered for
its requested modification was that the Commission’s 1981 Final Decision had used the language
“whichever is later.” Wake Stone did not mention or acknowledge that the actual 1981 Permit
included the language “whichever is sooner” without objection or challenge by Wake Stone, the
Commission, or any other party.

B. Mine Setback Requirements (Buffer Zone)

On February 26, 2018, David Lee of Wake Stone sent a letter to Respondent stating he had

“discovered” that the then-current site plan map dated February 4, 2011, Exhibit 21 to Exhibit B



(prepared by Wake Stone),° did not properly delineate the property boundary “as the centerline
of Crabtree Creek.” Exhibit 22 to Exhibit B. The letter further states “[i]t appears that this
discrepancy occurred during our company’s transition to digital mapping.” Id.

Petitioner agrees that the property boundary is the centerline of Crabtree Creek, and this
point has never been in dispute nor have previous site plan maps improperly delineated this
boundary. E.g., Exhibit 21 to Exhibit B. Those maps’ depictions of the property boundary also are
consistent with Wake County’s real property records, contrary to Mr. Lee’s assertion. Exhibit 23
to Exhibit B. What is in dispute is the relevance, or lack thereof, of that line with respect to the
undisturbed vegetated buffer zone along Crabtree Creek.

Wake Stone’s February 26, 2018 email also asserts that “[t]his discrepancy is critical in
that the buffers are to be measured from the Property Boundary/Mining Permit Boundary (which
are one and the same).” Exhibit 22 to Exhibit B. This statement is erroneous. As noted, previous
permits were explicit on this point, and consistent with the permit language, pre-2018 site plan
maps that remained in force for at least 17 years clearly show that the 250-foot undisturbed
vegetated buffer does not extend to the creek’s centerline. E.g., Exhibit 21 to Exhibit B; Exhibit
D. For example, the original 1981 permit expressly stated that “[a]n undisturbed buffer zone of
existing natural vegetation shall also be maintained between the top edge of the bank of Crabtree
Creek and any mining disturbance within the 10 year permit area.” Exhibit 11 to Exhibit B
(emphasis added). Any mapping corrections made to the property boundary simply do not affect
in any way the location of the undisturbed vegetated buffer along the Creek.

The 2011 and 2017 permits also contained consistent buffer zone language:

10 This map also is available online and may be easier to view in that format.
https://files.nc.gov/ncdeq/Energy%20Mineral%20and%20Land%20Resources/DEMLR/wake-
stone/2011A.jpg.
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3. Buffer Zones

A. Any mining activity affecting waters of the State, waters of the
U. S., or wetlands shall be in accordance with the requirements and
regulations promulgated and enforced by the N. C. Environmental
Management Commission.
B. Sufficient buffer shall be maintained between any affected land
and any adjoining waterway or wetland to prevent sedimentation of
that waterway or wetland from erosion of the affected land and to
preserve the integrity of the natural watercourse or wetland.
C. A minimum buffer zone of 250 feet shall be maintained between
any mining activity and Crabtree Creek along the north side of the
mine site.
D. A minimum buffer zone of 100 feet shall be maintained between
any mining activity and both the Umstead Park property and
adjoining property along the east and south sides of the mine site,
respectively.
E. All buffer zones shown on the Site Plan Map dated February 4,
2011 shall be maintained to protect adjoining property. These buffer
zones, with the exception of the installation of required sediment
control measures and approved earthen berms, shall remain
undisturbed.

Exhibit 24 to Exhibit B at 222 (emphasis added).

Wake Stone’s letter also included a revised site plan map, Exhibit 25 to Exhibit B,
modifying the 100-foot and 250-foot undisturbed vegetated buffers adjoining Crabtree Creek to
run from the Creek’s centerline. This map uses modified language to denote the undisturbed
vegetated buffers; in comparison to the 2011 site plan map, the 2018 version changed the language
for the 100-foot buffer from “100” Undisturbed Vegetated Buffer” to “100° Buffer from Property
Boundary,” and changed the language for the 250-foot buffer from “250° Undisturbed Vegetated
Buffer” to “250° Buffer from Property Boundary.” Cf. Exhibits 21 and 25 to Exhibit B. Removal
of the term “undisturbed” in the 2018 map is not insignificant as the map is supposed to comport

with the permit’s terms.
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Wake Stone further requested that Conditions 3.C and 3.D be removed from the permit and
to change Condition 3.E to 3.C to read: “All buffer zones shown on the Site Plan Map revised
February 26, 2018, be maintained to protect adjoining property. These buffer zones, with the
exception of the installation of required erosion control and sedimentation control measures and
approved earthen berms, shall remain undisturbed.” Exhibit 22 to Exhibit B at 212. Removal of
Conditions 3.C. and 3.D., Exhibit 24 to Exhibit B, would result in a reduction of the actual
undisturbed buffer zone—far from a merely “ministerial” change.

Taken together, Wake Stone’s requests would result in measuring the undisturbed
vegetated buffers from Crabtree Creek’s centerline instead of the top edge of the Creek, thereby
significantly reducing the total undisturbed vegetated buffer area by approximately 230,000 to
280,000 square feet, or 5.28 to 6.43 acres.

C. March 28, 2018 Permit

The changes described in Subsections A and B constitute major permit modifications per
15A NCAC 05B .0122(b) that require Respondent to follow the Mining Act’s requirements for
permit modifications, and they require the Respondent to timely notify the public of the permit
modification’s issuance. Wake Stone’s 2018 request incorrectly suggested that over the course of
37 years, multiple renewals, and ongoing engagement between Wake Stone’s staff, counsel, the
Respondent, and the Attorney General’s Office, that the Sunset Provision and setback
requirements were erroneous. On March 28, 2018, Respondent issued a modified permit (“2018
Permit”) with all eight of Wake Stone’s requested changes. Exhibit 18 to Exhibit B. During all
relevant times in 2018 preceding the permit modification, and including in the cover letter to the
2018 Permit, Respondent referred to Wake Stone’s requested changes as constituting

“modifications” to the permit. 1d.
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Months later, Respondent’s then-Interim Director S. Daniel Smith issued a memorandum,
in part to correct the use of this terminology.'! Exhibit 1 to Exhibit B. In the first paragraph, the
memorandum references a letter received from Petitioner dated December 17, 2018, requesting
reversal of the 2018 modifications to the permit. It also attempts to correct the term “modification”
in the March 28, 2018 cover letter, as it relates to Condition 5.B. in the permit, and it seeks to
belatedly reframe the action taken as “a ministerial correction” and “not a permit modification.”
Id. The memorandum states that the Sunset Provision change in the March 28, 2018, permit was
“made in response to an e-mail request received by Wake Stone dated February 26, 2018.”*? Id.
The memorandum was backdated to March 29, 2018. Director Smith’s reasoning runs contrary to
the documentation presented to the Mining Commission, the previous 37-years of permit history,
and the plain language of all the documents and evidence available from this time. It also implies
that during this time, the parties and their attorneys all somehow missed fundamental terms within
the permit that resulted from extensive negotiations and were memorialized in several permits
throughout recent decades.

I11.  Recent Procedural History Leading to This Filing

On July 13, 2022, Petitioner filed a Petition for Declaratory Judgment in Wake County

Superior Court to challenge Respondent’s issuance of the 2018 Mining Permit on the bases

outlined above. Exhibit B. Given the unusual procedural circumstances surrounding this

11 petitioner questions the accuracy of the date of this memorandum as there is an internal
inconsistency with a later-dated letter from Petitioner, and Petitioner was entirely unaware of the
2018 modification until months later.

12 Notably, Director Smith’s memorandum does not mention the modification to buffer Condition
3 or the acceptance of the amended site plan map or even attempt to classify those modifications
as mere “corrections.” Furthermore, the February 26, 2018 request from Wake Stone to
Respondent is entirely related to buffer protection modifications and does not mention the 50-year
Sunset Provision, making the reference to the February 26, 2018 request irrelevant to the 50-year
Sunset Provision.
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modification and discrepancies between how Respondent handled the modification versus the
substance of the modifications, Petitioner sought review before the Superior Court. Among other
things, Respondent had not provided Petitioner, nor any other known members of the public, any
notice of the 2018 permit modification, as required by N.C. Gen. Stat. §§ 74-61% and 150B-23(f).
See also Exhibit A at 1. Petitioner only learned of the modification while reviewing Respondent’s
hard copy permit file related to another matter in late 2018. At some later date, Respondent posted
a copy of a memorandum from then-Interim Director S. Daniel Smith to its website. Exhibit 1 to
Exhibit B. On or around this same time, Petitioner contacted both the Respondent and its counsel
at the Attorney General’s Office to resolve the discrepancy between the historical documents and
permit record and the language in the modified permit. To date, Petitioner has not received a final
determination from Respondent or its counsel.

The Defendants in the Superior Court case all filed Motions to Dismiss Petitioner’s
Amended Complaint in January 2023 and briefs in support the following month. Defendants
argued, in pertinent part, that Petitioner should have filed a Contested Case Petition instead of
pursuing judicial review pursuant to N.C. Gen. Stat. §§ 150B-43 et. seq. or, alternatively, via writ
of certiorari and/or declaratory judgment relief in Superior Court, and that Petitioner had failed to
exhaust its administrative remedies.** A hearing on the Motions to Dismiss was held on March 1,

2023 before Superior Court Judge Paul A. Holcombe, I11. Following review of the parties’ briefs

13 N.C. Gen. Stat. § 74-61 was amended in July 2022. However, the version of the statute that was
in effect at all relevant times is attached as Exhibit C.

14 Either Respondent believed Petitioner was not an aggrieved party entitled to pursue a contested
case hearing (the only administrative remedy potentially available to Petitioner), or Respondent
was obligated to provide the required notice to Petitioner of its administrative rights/remedies
pursuant to the provisions of N.C. Gen. Stat. 8§ 74-61 and 150B-23(f). Respondent was not
entitled to seek to dismiss Petitioner’s judicial review proceeding on the basis of a failure to
exhaust administrative remedies which even it refused to acknowledge, recognize, or act upon.
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and hearing oral argument, Judge Holcombe issued an order on April 11, 2023 staying the Superior
Court proceeding for 150 days and instructing Petitioner to file this contested case. Exhibit A.
Accordingly, Petitioner now files this contested case before this Tribunal for review and a decision
on the merits.

Petitioner respectfully reserves the right to amend, supplement, or otherwise modify this
Petition and/or attachments and exhibits through amendment as provided by the North Carolina
Administrative Procedure Act, through its Prehearing Statement, or otherwise, including changes
to reflect matters revealed through the course of discovery or hearing. Petitioner also reserves the
right to put on evidence that shows different or additional facts and different or additional errors
by Respondent than those alleged herein without the benefit of discovery and other information
sources, without any amendment or supplementation to this Petition. Petitioner anticipates that
they will discover issues during the pendency of this case beyond those revealed by the documents
and information currently available to the public.

Respectfully submitted this 11" day of May, 2023.

[Signature block on the following page]
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pursuant to the provisions of Article 4 of the North Carolina Administrative Procedure Act, NC.
Gen. Stat. §§ 150B-43 et. seq. or, alternatively, through Writ of Certiorari pursuant to N.C. Gen.
Stat. § 1-269, and for entry of a declaratory judgment pursuant to N.C. Gen. Stat. §§ 1-253 et. segq.

2. Contrary to the assertion of DEQ staff that the modifications were simply
“ministerial corrections,” Exhibit 1 at 1°, the 2018 permit modifications were major changes,
including: a) the removal of a 50-year sunset provision for quarry operations (hereafter “Sunset
Provision™) that affects contractual option language for the State of North Carolina to acquire
Wake Stone’s quarried property as part of William B. Umstead State Park (“Umstead State Park™);
and b) the reduction of protected, permanent, and undisturbed vegetated buffer zones from the top
edge of Crabtree Creek to the center line of Crabtree Creek, resulting in the gutting of between
230,000 to 280,000 square feet of protected buffers. The Sunset Provision was expressly included
in the initial permit, was a fundamental basis for the issuance of the permit, and was never
challenged upon permit renewal or otherwise for 37 years.

3. DEQ staff informally and hastily made the substantive 2018 permit modifications
at the sole request of Wake Stone and based on minimal materials supplied only by Wake Stone.
This was done without any hearing or notice to, input from, or opportunity to comment by Plaintiff,
any other agency, or any other interested parties or members of the public. Moreover, the request
was premised upon misrepresentations of fact by Wake Stone. DEQ did not provide any notice of
the modifications to any other persons, including Plaintiff, who potentially would be adversely

impacted by the decision, and who otherwise would have appealed pursuant to proper notice of

simplicity and clarity, the current Departmental acronym “DEQ” will be used to refer to the
agency, the relevant division, and their predecessors.

3 All exhibits attached to this Complaint are true and correct copies to the best of Plaintiff’s
knowledge and are incorporated herein. Citations include additional explanatory parentheticals
when appropriate.



Wake Stone’s request for the modifications. That request was not made in writing on DEQ’s
official form for permit modifications, and Wake Stone did not pay the required non-refundable
modification application fee. Moreover, Wake Stone’s informal modification request, submitted
via e-mail to a DEQ staff person, did not specifically request modifications pertaining to the 50-
year Sunset Provision.

4. Plaintiff had no knowledge of the permit modifications until months after DEQ
approved them. It only discovered the changes after requesting, for other reasons, to examine the
public records within the permit files held at DEQ’s office. After learning of these modifications,
Plaintiff attempted to work with DEQ to resolve this issue. Those efforts were unsuccessful, and
it recently became clear that litigation would be necessary to resolve DEQ’s illegal modification.*
Accordingly, Plaintiff’s only avenues for obtaining judicial review are pursuant to the provisions
of N.C. Gen. Stat. §§ 150B-43 et. seq., or alternatively by Writ of Certiorari under N.C. Gen. Stat.
§ 1-269, and through entry of declaratory relief pursuant to N.C. Gen. Stat. §§ 1-253 et. seq.

5. Plaintiff asserts that in making the permit modifications at issue, DEQ failed to
comply with the provisions of N.C. Gen. Stat. §§ 74-52(a), (c), 74-54.1,and 15A NCAC 05B .0112
(a)—(e); exceeded its statutory authority, and acted erroneously in derogation of its statutory duties
by modifying Wake Stone’s permit in a way not consistent with and in utter disregard of several
essential bases for the issuance of the original permit; failed to follow statutory and administrative
procedures; abused its discretion by improperly relying and basing its decision on incomplete

information and/or documentation; reached a decision unsupported by substantial evidence; and

* Had Wake Stone applied for a major modification as it should have to get this result, and had
DEQ denominated its action a major modification, and followed its customary protocol of
notifying N.C. Parks and other long-known interested parties, it would have been available to
Plaintiffs to file a petition for a contested case hearing within 30 days of the decision under N.C.
Gen. Stat. § 150B-23. As things actually happened, this avenue was foreclosed.
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engaged in arbitrary and capricious conduct. Plaintiff therefore seeks an order and judgment

declaring that DEQ’s permit modifications and the 2018 amended permit incorporating those

modifications (including the February 2018 site plan map containing the changes) are invalid and

void; rescinding the administrative action granting the modifications; reinstating the terms of the

permit prior to the 2018 modifications; awarding to Plaintiff its costs, including reasonable

attorneys’ fees; and granting such other and further relief as the Court deems just and reasonable.
PARTIES

6. Plaintiff The Umstead Coalition was founded in 1968 and is a volunteer-led,
501(c)(3) nonprofit organization comprised of individual members and 16 partner conservation
organizations. Plaintiff engages in service projects, park land acquisition, environmental
education activities, trail maintenance, restoration of Umstead State Park’s 120 historic cabins and
mess halls (recently accomplished with over 7,000 volunteer hours), preservation of the cultural
history of the rural community that once occupied the lands that became the Umstead State Park,
and, foremost, protection and enhancement of Umstead State Park. Plaintiff’s primary office is
located in the City of Raleigh, North Carolina.

7. Defendant DEQ is an agency of the State of North Carolina that, in relevant part, is
tasked with ensuring the wise use and protection of the State's land and geologic resources,
including, inter alia, the issuance, revocation, modification, and enforcement of mining permits.

8. Defendant Wake Stone is a North Carolina corporation with its principal office
located at 6821 Knightdale Blvd., Knightdale, North Carolina 27545. Wake Stone holds the mining
permit at issue in this proceeding.

0. Defendant Wake Stone Property Company is a North Carolina limited liability

company with its principal office located at 6821 Knightdale Boulevard, Knightdale, NC 27545.



Wake Stone Property Company was created on January 25, 2021, and Wake Stone deeded to it a
portion of the property covered under Wake Stone’s Mining Permit No. 92-10 on March 1, 2021.

JURISDICTION AND VENUE

10. This Court has jurisdiction over the subject matter of this action under N.C. Gen.
Stat. §§ 1-253, 1-254, 1-269, 7A-3, 7TA-240, 7A-243, 7A-245, TA-250, and 150B-43 et. seq.

11. This court has in personam jurisdiction over Defendants under N.C. Gen. Stat. §§1-
75.3 and 1-75.4. Defendant Wake Stone is properly joined in this action under N.C. Gen. Stat. §§
1A-1, Rule 19 (a)-(b), 1-260, and 150B-46. Defendant Wake Stone Property Company is properly
joined under Rules 19(a)(1)(A) and 20 of the North Carolina Rules of Civil Procedure, since, in
its absence, the Court cannot accord complete relief among the existing parties, and it joinder is
necessary to insure that any relief obtained by Plaintiff as a result of this case will equally apply
to and bind that entity, as well as Wake Stone, with respect to the property covered by Wake
Stone’s mining permit.

12. Venue of this action in this Court is proper under N.C. Gen. Stat. § 1-82.

BACKGROUND AND HISTORY

13. Umstead State Park is a North Carolina State Park in Wake County, North Carolina
covering 5,599 acres nestled between the expanding cities of Raleigh and Durham. Hikers, birders,
trail runners, bicyclists, equestrians, orienteers, and researchers cherish the extensive network of
hiking and multi-use trails at the Park, as well as the peaceful forest environment. Trailheads on
both sides of the Park provide access to three manmade lakes. Umstead State Park visitors can take
advantage of canoe and rowboat rentals, fishing, and the use of picnic grounds, shelters with
fireplaces, tent campground, and group campsites with cabins, mess halls, and washhouses.

Umstead State Park abuts Crabtree Creek along its southern border with Wake Stone’s existing



quarry. From there, Crabtree Creek runs through the Park after flowing between Wake Stone’s
quarry and the adjacent undeveloped Odd Fellows Tract. Umstead State Park is a place to escape
the pressures of everyday life and to enjoy the peace and quiet of nature. Preserving the Park’s
natural environment and its surrounds is a primary part of Plaintiff’s organizational mission.

14. On May 26,1980, Wake Stone filed an application for a mining permit for a rock
quarry on a 195-acre tract located at the northwest corner of the intersection of I-40 and Harrison
Avenue having a common boundary of approximately 3,150 feet with Umstead State Park on its
east side, and a common boundary of approximately 9,350 feet with Crabtree Creek on its
northwest side.

15. Because of the proposed quarry’s close proximity to Umstead State Park, there was
public outcry against the permit application, including public statements opposing the proposed
quarry by then-Governor James Hunt and Attorney General Rufus Edmisten.

16. By letter dated August 22, 1980, Wake Stone was notified that DEQ had denied
Wake Stone’s permit application, finding that the combined adverse effects of noise,
sedimentation, dust, traffic, and blasting vibration associated with the proposed quarry operation
would adversely impact Umstead State Park in the form of noise intrusion and deterioration of
visual resources. Exhibit 2.

17. On September 16, 1980, Wake Stone appealed the denial and requested a hearing
before the North Carolina Mining Commission (“Commission”). After four days of hearings, the
Commission issued its initial Findings of Fact, Conclusions, and Decision on January 27, 1981,
Exhibit 3, reversing the permit denial and finding that the permit should be issued, “subject to the
Commission’s final approval,” with adequate protections mutually agreeable to Wake Stone and

DEQ to avoid possible adverse effects of the quarry operation on Umstead State Park. Those



protections included: 1) requiring state-of-the-art techniques to minimize noise, dust, and other
possible adverse effects; 2) selection of the optimum location of processing and stockpiling
facilities; 3) provision for adequate buffer zones between the quarry and Umstead State Park; and
4) requiring construction of a berm or berms between the quarry and Umstead State Park. In
addition, the Commission directed counsel for Wake Stone, Assistant Attorney General Mr. Daniel
C. Oakley (“Assistant AG Oakley”), and the Director of the Office of Administrative Hearings
Ms. Becky R. French, to reach agreement and submit to the Commission the best method for
donating the quarry to the State for use by Umstead State Park. /d.

18. The Commission issued amended and corrected Findings of Fact, Conclusions, and
Decision on April 3, 1981. Exhibit 4. This document expressly stated that the Commission’s
decision was not final, scheduled a public hearing, and directed Wake Stone and DEQ to present
their plans for protecting Umstead State Park, as set forth in paragraph 16 above, to the
Commission. /d. Following conclusion of these steps, the Commission would render its final
decision. /d.

19. The Commission entered its Final Decision also dated April 3, 1981 reversing the
denial of Wake Stone’s permit application. Exhibit 5. The Final Decision ordered DEQ to grant
the permit “subject to several specified conditions,” including, among others: Condition No. 3 —
Buffer Zone Plan; Condition No. 4 — Construction of Berms; and Condition No. 5 — Donation of
Quarry to the State.

20. With respect to Condition No. 3, the Commission’s Final Decision provided that
the permit was to include a “completely undisturbed” natural buffer zone not to be developed or
altered as set forth in a Wake Stone memorandum to DEQ dated March 10, 1981. Exhibit 6. Wake

Stone’s memorandum includes the following pertinent statements:



e We have offered to provide a very wide buffer area adjacent to Umstead Park which
we believe will, as a practical matter, avoid impact on Umstead Park.

e [W]e would propose that all of the areas northeast of our initial pit area and northeast
of our plant area would remain in its present natural state and undisturbed during the
first 10 years ...°

e The buffer areas which we have proposed on our latest plan, ... will provide a barrier

to vision and noise which, in general, is 50 feet or more above the bank of the Crabtree
Creek.

e The buffering of the park during the early years of our quarrying operation, as well as
the latter years, would offer a maximum of protection to Umstead park ...

Id. (emphasis added).

21. The Commission also issued an amendment to its Final Decision, likewise dated
April 3, 1981, providing that “the 250 buffer area shown on the northern boundary and the 100’
buffer area shown on the eastern boundary of Wake Stone’s property is considered by the
Commission to be permanent buffer zone.” Exhibit 5 (emphasis added). This amendment was
missing from DEQ’s Mining Permit File during Plaintiff’s in-person review in November 2018.
Plaintiff only became aware of the amendment during a later review of the North Carolina State
Archives, the Wake County Commissioners’ Special Permit file, and the North Carolina Division
of Parks and Recreation’s (“N.C. Parks’”) files. Upon finding the document, Plaintiff provided a
copy to the North Carolina Attorney General’s Office (“Attorney General’s Office”). Upon
information and belief, the Attorney General’s Office then provided it to DEQ.

22. With respect to Condition No. 5, as contained in the Commission’s Final Decision,

pertaining to when the State could exercise an option to acquire the Wake Stone property, the

> The initial permit was only effective for a period of ten (10) years from the date of issuance, after
which time it would expire unless the applicant successfully applied for and received a new permit
from DEQ.



Commission provided that in the event all quarriable stone was not removed, “[t]he right of the
State to acquire the quarry site shall accrue at the end of 50 years from the date quarrying
commences or 10 years after quarrying operations have ceased without having been resumed,
whichever is later . . .” Id. at Exhibits Page 87.

23. The Commission further expressly provided that “[t]he option may include such
other terms as are mutually acceptable to the State and Wake Stone.”® Id. at Exhibits Page 88. It
is important to note, as this passage highlights, that the Commission did not issue a permit nor
write the permit. It only reversed the denial of the permit and directed DEQ to issue a permit,
which it did.

24, Prior to issuance of the Commission’s Final Decision, then-Division Director
Stephen Conrad and Wake Stone’s John Bratton had signed a letter dated March 12, 1981,
transmitting to the Commission certain materials containing proposed terms and conditions for the
Commission’s consideration. Exhibit 7 (containing later-added highlighting by an unknown
source). With respect to Condition No. 5, the materials included a one-page summary of the
respective parties’ positions regarding the quarry donation, Exhibit 8 (containing later-added
highlighting by an unknown source), and a March 12, 1981 memorandum from Wake Stone to
Assistant AG Oakley, Exhibit 9 (also containing later-added highlighting by an unknown source),
setting forth Wake Stone’s offered terms for the quarry donation to the State.

25. As reflected in the highlighted portion of Exhibit 10, DEQ expressed no opinion as

to acceptability of the terms contained in Wake Stone’s March 12, 1981 memorandum with respect

6 It is important to note that while the Commission clearly had authority to review and, if deemed
appropriate, reverse DEQ’s initial decision to deny Wake Stone’s permit application, it did not
have the authority to issue a permit or to dictate the terms of the permit. See N.C. Gen. Stat. §
143B-290. That authority resided solely with DEQ, subject to compliance with all applicable
statutory requirements. N.C. Gen. Stat. §§ 74-50 et. seq.

9



to the donation of the quarry property. Exhibit 10 (containing later-added highlighting by an
unknown source). In the letter, DEQ advised the Commission that “it remains our position that
the quarry permit should be denied for the reasons presented at the hearing,” and “there remains
several points in which the Division could not agree with Wake Stone ...”” Id. Both DEQ and
Wake Stone reserved their respective rights, and, on information and belief, the parties continued
to negotiate after issuance of the Commission’s Final Decision to reach agreement on all of the
terms of the issued permit and avoid any further proceedings.®

26. By letter dated May 13, 1981, DEQ notified Wake Stone of the issuance of its
mining permit as ordered by the Commission, and it enclosed a copy of Permit No. 92-10
(“permit”). Exhibit 11. The letter requested that Wake Stone “review the permit and to notify this
office of any objection or question concerning the terms of the permit.” /d. Wake Stone did not
appeal the terms of the permit, nor is there any record of any less formal objection by Wake Stone
to any term of the permit.

27. Condition No. 3 of the issued May 13, 1981 permit (“Condition 3”) expressly
addresses the buffer zones, including the point at which the undisturbed vegetated buffer along
Crabtree Creek begins:

The dotted line labelled as buffer along the northern boundary and along the eastern

boundary is the permanent buffer as designated by the Mining Commission (Site
plan dated March 10, 1981).

"It is the Plaintiff’s position that DEQ did not at any time prior to issuance of the Commission’s
Final Decision agree that a permit should be issued to Wake Stone, concur with any of Wake
Stone’s suggested language for Condition 5 regarding the timing for the State to exercise its option
to acquire the quarry, nor waive its right to appeal or otherwise seek judicial review of the
Commission’s decision.

8 Just as the Commission lacked authority to itself issue a mining permit, it did not have the
authority to dictate what terms the parties might choose to agree upon for inclusion within the
permit, including, but not limited to, the terms of Condition 5.B.
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An undisturbed buffer of existing natural vegetation shall be maintained between

the mining disturbance and Park property as indicated by the "10 years buffer"

shown on the site plan dated March 10, 1981.

An undisturbed buffer zone of existing natural vegetation shall also be maintained

between the top edge of the bank of Crabtree Creek and any mining disturbance

within the 10 years permit area. The buffer zone shall be of sufficient width to

prevent offsite sedimentation and to preserve the integrity of the natural

watercourse. In any event, the buffer will meet U.S. Corps of Engineers

requirements for Crabtree Creek Watershed.
Id. at Exhibits Page 119 (emphasis added).

28. The Sunset Provision, permit Condition No. 5.B.° (“Condition 5.B.”) of the May
13, 1981 permit comprises part of the Reclamation Plan, which expressly addresses the issue of
when mining operations shall cease and the State can exercise its option to acquire the quarry site,
as follows:

If all quarryable stone is not removed, the right of the State to acquire the quarry

site shall accrue at the end of 50 years from the date quarrying commences or 10

years after quarrying operations have ceased without having been resumed,

whichever is sooner, and notices shall be exchanged at that time in the same manner

and with the same time limitations as set forth in paragraph A above.
Id. at Exhibits Page 128 (emphasis added). In short, the Governor, the Attorney General, and the
people of North Carolina were assured that these mining operations would cease within 50 years,
a compromise between disallowing the mine completely and allowing it to continue indefinitely.

29.  On information and belief, the wording of the above-quoted provisions in
Conditions 3 and 5.B. of the issued May 13, 1981 permit (as well as the wording of the other
Conditions of the Permit) were insisted upon by the Attorney General’s Office and DEQ, absent

which they would not have accepted and rather would have contested and appealed the

? The paragraph numbering in the permit restarts several times. Though the permit contains more
than one paragraph 5.B., the above reference is to the terms and conditions contained within the
Reclamation Plan section, found on the final page of the permit.
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Commission’s Final Decision. Further, this language represented a mutually acceptable
compromise between and among Wake Stone, the Attorney General’s Office, and DEQ.!? See
Affidavit of Rufus Edmisten, Exhibit 12.

30. The Commission raised no objections to the final terms of the permit issued by
DEQ. Since the Commission had on several occasions indicated that any issued permit would be
subject to its review, and since it is only reasonable to assume that the Commission did in fact
review the terms of the permit, its silence implies at least tacit approval of the permit. Furthermore,
Wake Stone did not raise any objections to or concerns with the permit as issued, and Wake Stone
did not appeal the permit or otherwise seek judicial review of DEQ’s action, thereby both
indicating its acceptance of the permit’s terms and waiving any objections it might have had to the
permit’s wording.

31. Between the issuance of the original permit and 2018, the permit was renewed four
times (on April 1, 1991; April 20, 2001; March 20, 2011; and December 1, 2017), each time with
the same language as the original permit with respect to Condition 5.B. During that same period
of time, there were four modifications to the permit, all made at the request of Wake Stone (on
April 15, 1986; February 5, 1992; October 11, 1986; and November 24, 2010).

32. The very first time Wake Stone raised any issue regarding the Sunset Provision was
on March 7, 2011, when it applied for a permit renewal and informally raised the issue by phone

and e-mail with Judy Wehner, DEQ Assistant State Mining Specialist (“Ms. Wehner”). Now

19°A memorandum from the Assistant Secretary of DEQ (previously known as NRCD) dated
February 4, 1981, referencing a strategic meeting between members of that agency and Assistant
AG Oakley, clearly evidences DEQ’s dissatisfaction with the Commission’s Final Decision and a
commitment to insist that the permit contain “the most stringent possible conditions.” Failing
inclusion of such conditions, the memorandum indicates that DEQ would contemplate appealing
the Commission’s Final Decision. Exhibit 13 (containing later-added highlighting).
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retired, Ms. Wehner was a veteran DEQ staff member with significant knowledge and expertise
related to DEQ’s mining program and the Wake Stone quarry in particular. In those
communications, Wake Stone requested that DEQ consider modifying the language of Condition
5.B. from “whichever was sooner” to “whichever was later.” Exhibit 14. This one-word change
would completely remove the assurance of a mine limited to 50 years of operation, allowing it to
continue to operate indefinitely.

33. On information and belief, the informal request in 2011 was considered and rejected
by then-Division Director James D. Simons, who had first-hand knowledge of how the challenged
language of Condition 5.B. had been reached in 1981. Accordingly, the permit was renewed
without any changes to Condition 5.B., the Sunset Provision.!! Likewise, during the same 37-year
timespan, there is no record of any objections by Wake Stone to the buffer provisions of Condition
No. 3, nor any request to modify the undisturbed vegetated buffer zone abutting Crabtree Creek to
cause it to run from the centerline of the Creek, rather than from the top of the Creek bank’s edge.

34, Historically, it was standard practice for DEQ to consult with N.C. Parks regarding
the permit’s issuance, re-issuance, and modifications.

CHALLENGED 2018 PERMIT MODIFICATIONS

35. By 2018, DEQ staff who had been aware of and/or involved in the 1981 permit

proceedings and were familiar with the bases for that permit’s negotiated terms had all died or

1 The online copy of the March 30, 2011, official records of DEQ pertaining to the renewed 2011
permit, similar to many of the other permit records dating back to the 1980s, includes handwritten
write-outs, strike-through, notes, and added verbiage by an unknown source. In addition, the 2011
permit records reflect removal of various provisions of the preceding permit without any record of
a formal request for the modifications, along with other unexplained irregularities. Through
discovery in this case, Plaintiff intends to attempt to obtain clean and accurate copies of all
pertinent records, along with explanations for the various handwritten notes and changes, the
identity of whomever added the notes and changes, when the notes and changes were added and
at whose direction, and an explanation of the reason(s) for other apparent irregularities.
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retired, including, but not limited to a) then-Division Director Stephen Conrad, who was directly

involved in negotiations of the permit conditions with Wake Stone representatives in 1981 and

responsible for the wording of the original permit, and b) then-Division Director James Simons

who refused Wake Stone’s informal 2011 request for modification of Condition 5.B. of the permit.
I.  Fifty-Year Sunset Provision Modification

36. David Lee of Wake Stone sent an e-mail to Ms. Wehner on March 16, 2018, re-
sending a copy of the previous e-mail of March 7, 2011, discussed in paragraph 32 hereinabove.
Exhibit 15'2. In its March 16, 2018 e-mail Wake Stone referred to the change in the Sunset
Provision as “a simple one-word change,” despite it being a major, substantive amendment directly
at odds with the intent of the original permit and the parties involved in negotiating the final permit
terms. As discussed in paragraphs 31 and 32 above, Wake Stone’s 2011 request to change the 50-
year Sunset Provision was rejected. The March 16, 2018 e-mail request for modification of
Condition 5.B. was not made on DEQ’s official form for modifications, and no fee whatsoever
was paid by Wake Stone for the modification request to eliminate the Sunset Provision.

37. Absolutely no explanation was provided by Wake Stone as to why it had not
previously raised any objection to the wording of the provision in the original or modified permits
over a span of more than 30 years. The only proffered justification for its requested modification
was that the Commission’s 1981 Final Decision had used the language “whichever is later.” Wake

Stone failed to mention the fact that the actual issued May 13, 1981 permit by DEQ included the

12 Earlier, on February 26, 2018, Wake Stone had sent Ms. Wehner a letter requesting
modifications to Condition 3 (buffers) of the permit, which is discussed hereinafter commencing
at paragraph 48. Wake Stone’s February 26, 2018 permit modification request did not include any
request for modification of the 50-year Sunset Provision contained within Condition 5.B. or, for
that matter, any of Condition 5’s terms. Furthermore, Wake Stone never requested to amend or
modify its February 26, 2018, modification request to include modifications to Condition 5.B.
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language “whichever is sooner” without objection or challenge by Wake Stone, the Commission,
or any other party.

38. The Condition 5.B. change would fundamentally change the permit and undo the
basis for agreement to have ever issued a permit for this mine. The “whichever is later” language,
if it 1s allowed to remain in the permit, would contradict all of Wake Stone’s representations, and
the intentions of the actors in 1981, about this being a 50 year mine. This is especially true with
Wake Stone currently— 41lyears after issuance of the permit—trying to expand the mine to a
completely new piece of property. Instead of a 50-year mine, with the “later” language we have a
mine that can continue operation indefinitely—until Wake Stone has finished extracting stone
from both tracts decades from now and has not extracted any stone for an uninterrupted period of
10 years. Despite this, and despite the March 2018 DEQ administrators’ lack of knowledge of any
of the circumstances surrounding the wording of Condition 5.B. in the issued permit, DEQ decided
to accede to Wake Stone’s request and issue a new permit incorporating the changes based upon,
at most, 3 days’ consideration.'® Neither Plaintiff, N.C. Parks, the Attorney General’s Office, any
local residents or businesses in the vicinity of the Wake Stone quarry, or any members of the public
were provided with any notice of or opportunity to comment or have any input whatsoever on: a)
the fact DEQ was considering the modification to the permit at Wake Stone’s behest; b) the
reasons given and representations made to DEQ by Wake Stone in support of change; c)
consideration of the requested modifications by the DEQ staff; or d) the proposed wording of the

Wake Stone permit as modified.

13 Wake Stone sent the e-mail requesting the change to Judy Wehner on March 16, 2018, and a
new permit including the requested change to Condition 5.B. was issued by William (“Toby”)
Vinson on March 19, 2018.
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39. On information and belief, the members of the staff of DEQ involved in the review
of very limited information supplied by Wake Stone in support of the suggested change to
Condition 5.B. to the permit, taking part in the decision to grant the requested modifications, and
involved in the wording of the permit as modified did not, at any time during their extremely brief
deliberations, contact any of the former DEQ members knowledgeable regarding the issues raised
by Wake Stone, including but not limited to former Division Director James Simons, the
representatives of the Attorney General’s Office responsible for or involved in negotiating the final
terms of the original permit or with personal knowledge of what occurred, former members of the
Commission familiar with the Commission’s review and approval of the original permit, or anyone
else involved in negotiating the terms of the original permit. In addition, it appears that DEQ did
not seek or obtain the input of N.C. Parks or any other agencies regarding Wake Stone’s requested
modifications. !4

40. During the 1981 hearings before the Commission on Wake Stone’s appeal of the
original denial of its permit application, representatives of Wake Stone repeatedly referenced the
fact that it expected the mine to have a 50-year life, and even projected the anticipated aggregate
output in tons per year over the 50-year life. A memorandum of December 31, 1980 to the
Commission prepared by Becky French, Director of the Office of Administration Hearings, and
who subsequently was tasked with conferring with counsel for Wake Stone and Assistant AG

Oakley regarding the best method for transfer of the Wake Stone mining property to the State,

4 Aware of Plaintiff’s and N.C. Park’s interest in the permit, their strong objections to the permit
having ever been granted, and their active participation in doing everything possible to protect
Umstead State Park, DEQ had routinely notified N.C. Parks when DEQ was considering any
material changes to previous permits and afforded N.C. Parks the opportunity to provide input.
With respect to its consideration of the 2018 modifications, Plaintiff and N.C. Parks staff were
kept in the dark.
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reflects the general understanding of those involved that there would be a 50-year sunset on mining
of the property under any alternative transfer scenario. Exhibit 16. As previously noted, but for the
inclusion in the issued permit of the 50-year Sunset Provision contained in Condition 5.B, DEQ
and the Attorney General’s Office would never have agreed to issuing the permit, but rather would
have appealed the Commission’s Final Decision. !>

41. As referenced above and incorporated herein is a true and correct copy of an
affidavit of Rufus L. Edmisten, Exhibit 12, the Attorney General of the State of North Carolina
from 1975 to 1985. According to Mr. Edmisten, he, then-Governor James Baxter Hunt, Jr., and
then- DEQ Secretary Howard N. Lee, all publicly criticized the Commission’s Final Decision,
opposed the location of a quarry adjacent to Umstead State Park, and were publicly considering a
legal appeal of that Final Decision. Mr. Edmisten states that the “whichever is sooner” language
included in the wording of Condition 5.B. was consistent with Wake Stone’s repeated public
statements that it expected the life of the mine to be 50 years, after which it would be donated to
the State, i.e., a 50-year Sunset Provision. While Mr. Edmisten concedes that Wake Stone preferred
there be no time limit for donating the land in Condition 5.B., he recalls that the Attorney General’s

Office and DEQ insisted upon the 50-year time limit for the mine to close and the donation to

IS Wake Stone has never denied that it made the commitment contained in the original Sunset
Provision, starting with its initial application for a mining permit, during the hearings before the
Commission, in discussions with DEQ staff, and to the public. In fact, in responding to DEQ’s
information requests as a result of Plaintiff’s objections raised to the granting of the 2018
modification, Wake Stone admitted that the real reason for the modification request was to
accommodate an anticipated quarry expansion. Exhibit 17 (providing Wake Stone’s explanation
that it needed to “postpone” its earlier commitments related to the Sunset Provision and including
highlighting of relevant language). Wake Stone has estimated that its mining operations in the
current footprint will, in fact, cease within the initial 50-year Sunset Provision, although others
familiar with the quarry believe that rock reserves and the permitted mining depth would allow for
mining beyond 50 years. What is known is that if the mining permit expansion is granted and the
50-year Sunset Provision modification is upheld, then mining operations will continue for decades
beyond the original 50-year time limit.
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occur. According to Mr. Edmisten, the issue was resolved with a compromise consisting of
agreement to the “whichever is sooner” language in Condition 5.B. and, in return, a concession by
the Attorney General’s Office and DEQ not to appeal the Commission’s Final Decision and to
issue the permit.

42, Based on his recollection of what occurred at the time, Mr. Edmisten states that
inclusion of the “whichever is sooner” language in Condition 5.B. of the May 13, 1981 permit was
not a typographical error by then-Division Director Stephen Conrad; that it is difficult to believe
that Wake Stone would have accepted the permit if it was an error or not objected to that language
for nearly 37 years during which the permit was renewed or modified 8 times; and that it was and
is inappropriate to modify the permit at this late date to eliminate a pivotal provision without which
the permit would never have been issued—especially without the input of those actually involved
in the decision-making process in May of 1981.

43. DEQ itself repeatedly referred to its actions, including in the cover letter
accompanying the March 28, 2018 permit, as constituting “modifications” to the permit. Exhibit
18.

44, Some months later, Plaintiff became aware of a memorandum purportedly dated
March 29, 2018, from S. Daniel Smith, Interim Director, Division of Energy Mineral and Land
Resources (“Director Smith™), to “File,” subject: “Clarification Memorandum to File Wake Stone
Corporation Permit No. 92-10, Wake County.” Exhibit 1. In the first paragraph, the memorandum
references a letter received from the Plaintiff dated December 17, 2018, requesting reversal of the
2018 modifications to the permit. Since it clearly would have been impossible for Director Smith

to know on March 29, 2018, that the Plaintiff had sent a letter on December 17, 2018
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(approximately 8 months after the memorandum was created), it is clear the memorandum was
improperly dated, either intentionally or accidentally.

45. The memorandum purports to be “correcting” the term “modification” in the March
28, 2018 cover letter, as it relates to Condition 5.B. in the permit, and it seeks to belatedly reframe
the action taken as “a ministerial correction” and “not a permit modification.” The memorandum
states that the Sunset Provision change in the March 28, 2018, permit was “made in response to an
e-mail request received by Wake Stone dated February 26, 2018.”1¢ Id.

46. Director Smith’s belated and mis-dated memorandum notes that the Commission’s
April 3, 1981 Final Decision used the phrase “whichever is later” in the quarry donation provision
of Condition 5.B., while the permit issued by DEQ used the phrase “whichever is sooner,” thereby
supposedly justifying Director Smith’s position that the Condition 5.B. modification was merely
a “ministerial correction” “in keeping with the final agency decision.” Id.

47. The obvious implications of this distorted reasoning are that, in 1981, the parties,
despite all the statements regarding a 50-year mine, did not really intend to put any time limitation
on the mining activities, and that: 1) DEQ mistakenly, rather than intentionally, used the term
“sooner” rather than “later”—a mistake missed by the Director, all staff members reviewing the
permit, and representatives of N.C. Parks asked to review the draft 1981 permit; 2) counsel from

the Attorney General’s Office involved in the hearing before the Commission and in the

negotiations with Wake Stone’s counsel on the final terms of the permit, as well as others within

16 Notably, Director Smith’s memorandum does not mention the modification to buffer Condition
3 or the acceptance of the amended site plan map or even attempt to classify those modifications
as mere “corrections.” Furthermore, the February 26, 2018 e-mail request from Wake Stone to
DEQ is entirely related to buffer protection modifications and does not mention the 50-year Sunset
Provision, making the reference to the February 26, 2018 e-mail irrelevant to the 50-year Sunset
Provision.
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the Attorney General’s Office, never noticed the “error;” 3) counsel for Wake Stone did not notice
the different language, either initially or during the repeated renewals of the permit or numerous
modifications to the permit over a 37-year timeframe; and 4) the Commission members who
ordered issuance of the permit and their staff, comprised of DEQ and Attorney General staff
persons who were intimately familiar with the terms of the Final Decision and undoubtedly
received and reviewed the issued permit, likewise failed to notice the language. Without unduly
belaboring the issue, Plaintiff submits that this belated, self-serving justification for why DEQ’s
action was merely a “ministerial correction” is preposterous, disingenuous, belies credulity, and
should be disregarded.

48. Moreover, in a letter of November 18, 2021, sent to current Division Director Brian
Wrenn (“Director Wrenn”) by Dwayne Patterson, Director of N.C. Parks, regarding Wake Stone’s
requested expansion of its mining operations, Director Patterson specifically referenced the
importance of the wording of Condition 5.B. in 1981, stating:

We ask that when weighing the various proposals regarding this matter and
interpreting prior decisions of the Commission, you consider whether such a
significant expansion of the quarry was ever contemplated. As far as DPR is
concerned, we have always—since our then-Director reviewed a draft permit
including the " sooner" language in 1981—rvelied upon the plain language of the
permit and planned for the land donation to occur at the " sooner" date of 2031 or
the exhaustion of quarryable stone at the existing quarry.

Exhibit 19 (referring to Exhibit 20) (emphasis added).!”

17 North Carolina has long recognized that when the language of a statute is clear and
unambiguous, it is the duty of a court to give effect to the plaining meaning thereof and judicial
construction of the legislative intent is not required. See N.C. Dept. of Corr. V. N.C. Med. Bldg.,
363 N.C. 189, 201, 675 S.E.2d 641, 649 (2009). Similarly, it has consistently held that when the
plain language of a contract is clear, the intention of the parties is inferred from the words used,
and there is no room for construction. See Walton v. City of Raleigh, 342 N.C. 879, 881,467 S.E.2d
410, 411 (1996); Jones v. Casstevens, 222 N.C. 411,413, 23 S.E.2d 303, 305 (1942). These legal
principles should likewise apply to final rulings and pronouncements of administrative bodies,
including issued permits. There is nothing ambiguous in the use of the language “whichever is
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I1. Buffer Modifications
49, On February 26, 2018, David Lee of Wake Stone sent a letter to Ms. Wehner stating

he had “discovered” that the then-current site plan map dated February 4, 2011, Exhibit 21
(prepared by Wake Stone),'® did not properly delineate the property boundary “as the centerline
of Crabtree Creek.” Exhibit 22. The letter further states “[i]t appears that this discrepancy occurred
during our company’s transition to digital mapping.” /d.

50.  Plaintiff agrees that the property boundary is the centerline of Crabtree Creek. The
property boundary has never been in dispute, and any suggestions that previous maps improperly
denoted the property boundary are unfounded as previous site plan maps properly showed this
boundary. E.g., Exhibit 21. Those maps’ depictions of the property boundary also are consistent
with Wake County’s real property records, contrary to Mr. Lee’s assertion. Exhibit 23. What is in
dispute is the relevance, or lack thereof, of that line with respect to the undisturbed vegetated buffer
along Crabtree Creek.

51.  Wake Stone’s February 26, 2018 letter also asserts that “[t]his discrepancy is
critical in that the buffers are to be measured from the Property Boundary/Mining Permit Boundary
(which are one and the same).” Exhibit 22. This statement is erroneous. Further, previous permits
and site plan maps indicated that the undisturbed vegetated buffer along Crabtree Creek began at
the top of the bank where vegetation begins, and therefore was not intended to be related to the
property boundary where the Creek divides the Odd Fellows Tract from Wake Stone’s existing

quarry property. For example, and as previously noted, the original 1981 permit expressly stated

sooner” as used in Condition 5.B. of the initial Wake Stone permit, and the intent of DEQ in
choosing that language in 1981 should therefore be inferred from the words used.

¥ 1t is easier to view this map online, although Plaintiff has attached a printed copy to this
Complaint. The map may be found at the following web  address:
https://files.nc.gov/ncdeq/Energy%20Mineral%20and%20Land%20Resources/DEMLR/wake-
stone/2011A.jpg.
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that “[a]n undisturbed buffer zone of existing natural vegetation shall also be maintained between
the top edge of the bank of Crabtree Creek and any mining disturbance within the 10 year permit
area.” Exhibit 11 (emphasis added). Any mapping corrections made to the property boundary
simply do not affect in any way the location of the undisturbed vegetated buffer along the Creek.
52. The 2011 and 2017 permits also contained consistent buffer language:
3. Buffer Zones

A. Any mining activity affecting waters of the State, waters of the
U. S., or wetlands shall be in accordance with the requirements and
regulations promulgated and enforced by the N. C. Environmental
Management Commission.

B. Sufficient buffer shall be maintained between any affected land
and any adjoining waterway or wetland to prevent sedimentation of
that waterway or wetland from erosion of the affected land and to
preserve the integrity of the natural watercourse or wetland.

C. A minimum buffer zone of 250 feet shall be maintained between

any mining activity and Crabtree Creek along the north side of the
mine site.

D. A minimum buffer zone of 100 feet shall be maintained between
any mining activity and both the Umstead Park property and
adjoining property along the east and south sides of the mine site,
respectively.
E. All buffer zones shown on the Site Plan Map dated February 4,
2011 shall be maintained to protect adjoining property. These buffer
zones, with the exception of the installation of required sediment
control measures and approved earthen berms, shall remain
undisturbed.

Exhibit 24 at Exhibits Page 221 (emphasis added).

53.  The letter also included a revised site plan map, Exhibit 25, modifying the 100-foot
and 250-foot undisturbed vegetated buffers adjoining Crabtree Creek to run from the Creek’s

centerline. This map changes the language used to denote the undisturbed vegetated buffers; in

comparison to the 2011 site plan map, the 2018 version changed the language for the 100-foot
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buffer from “100° Undisturbed Vegetated Buffer” to “100° Buffer from Property Boundary,” and
changed the language for the 250-foot buffer from “250’ Undisturbed Vegetated Buffer” to “250’
Buffer from Property Boundary.” Cf. Exhibits 21 and 25.

54. Wake Stone further requested that Conditions 3.C and 3.D be removed from the
permit and to change Condition 3.E to 3.C to read: “All buffer zones shown on the Site Plan Map
revised February 26, 2018 be maintained to protect adjoining property. These buffer zones, with
the exception of the installation of required erosion control and sedimentation control measures
and approved earthen berms, shall remain undisturbed.” Exhibit 22 at Exhibits Page 211.

55. Taken together, Wake Stone’s requests would result in measuring the undisturbed
vegetated buffers from Crabtree Creek’s centerline instead of the top edge of the Creek, thereby
significantly reducing the total undisturbed vegetated buffer area by approximately 230,000 to
280,000 square feet, or 5.28 to 6.43 acres.

56. In its letter, Wake Stone stated that it assumed the changes would qualify as a
“mining permit modification,” and it asked that its letter be accepted as a “formal request to
modify” its’ permit. /d. Upon information and belief, Wake Stone never submitted a formal
modification request using DEQ’s official forms, and it is unclear if the required fee was paid by
Wake Stone, as required by N.C. Gen. Stat. § 74-52(a) and 15A NCAC 05B.0122 Permit
Application Processing Fees.

57. 15A NCAC 05B .0122 (b) sets forth the submission requirements for minor and
major modifications:

Minor permit modifications include administrative changes such as ownership

transfers, name changes, and bond substitutions. A minor permit modification also

includes lands added to a permitted area, outside of the minimum permit buffer

zone requirements, where no plans for mining related disturbance of the added
lands have been approved. A/l other changes to the permit are major modifications.
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(emphasis added).

58. Applying the above the language in 15A NCAC 05B .0122, Wake Stone’s
requested amendments and resulting diminution of undisturbed vegetated buffer area constitute
major changes. Accordingly, DEQ’s categorization of these amendments as “ministerial” is
incorrect and misleading.

59. On or about March 26, 2018, DEQ provided Wake Stone with a new modified
permit signed and dated on March 19, 2018. On that same day, Wake Stone e-mailed Ms. Wehner
with a list of 8 requested changes, as noted in handwritten annotations on the permit dated March
19, 2018. Exhibit 26. In its communication, Wake Stone represented that its requested
modifications were to correct “several editorial/typographical errors.” Id.

60. Upon review and later forwarding Wake Stone’s request to her supervisors, Ms.
Wehner recommended that 7 of Wake Stone’s suggestions be accepted, but specifically stated that
she did not agree with the requested changes to Condition 3 with regard to changing the buffer
area’s location along Crabtree Creek to run from the Creek’s centerline rather than from the
Creek’s bank. 1d.

61. Despite Ms. Wehner’s recommendation and within 23 minutes of Ms. Wehner’s e-
mail, then-Interim Division Director William “Toby” Vinson indicated that he approved of all 8
requested changes. Id. Upon information and belief, Mr. Vinson only had held his position as
Interim Division Director for a few weeks and had not previously worked on this permit during
his tenure at DEQ.

62. Wake Stone did not provide any legal basis or substantiated factual basis for its

patently incorrect representation to DEQ that the boundary line for the 100-foot and 250-foot
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undisturbed vegetated buffers adjoining Crabtree Creek should be the property boundary line
and/or that those buffers should run from the centerline of the Creek.

63. There are no applicable statutes or regulations suggesting that a buffer adjacent to
a stream 1is to be measured from the stream’s centerline, nor directing or authorizing the use of a
property boundary as the beginning point of an undisturbed vegetated buffer abutting a stream. To
the contrary, DEQ’s regulations suggest that such buffers exist in the area between any stream and
the mined land. 15A NCAC 05B .0105(2) (specifying that DEQ may issue a permit when subject
to certain conditions, including that “a natural buffer be left between any stream and the affected
land). Nonetheless, and without providing any justification for its actions, DEQ accepted Wake
Stone’s representations after giving the matter little time or consideration. This was done without
the customary notice to or input from any other interested agencies or members of the public. As
a result, a large swath of long-designated undisturbed vegetative buffer area was improperly
eliminated by sheer administrative fiat.'’

64. DEQ issued a modified permit signed and dated on March 28, 2018. Exhibit 18.

It is worth noting that Wake Stone’s April 7, 2020, application for a permit modification included
site plan maps showing significant mining disturbance within the buffer area that previously had
been protected until the 2018 modification. Exhibit 27 (also available online at
https://edocs.deq.nc.gov/EnergyMineralLandResources/DocView.aspx?1d=347&dbid=0&repo=
EnergyMineralLandResources); see also Exhibit 28 (excerpted) (confirming that Wake Stone
intended for the undisturbed, vegetated buffer to start at the Creek’s centerline) (excerpted).
Plaintiff submits that the real reason for Wake Stone’s 2018 buffer modification request, as later
implicitly admitted by Wake Stone in responding to DEQ’s post-2018 inquiry into the buffer
change, was to enable it to expand mining operations onto the Odd Fellows Tract, which would
require disturbing the previously-protected buffer area. See Exhibit 17 (including highlighting of
relevant language).
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C. Violation of Applicable Statutes and Agency Rules

65. N.C. Gen. Stat. § 74-52(c) provides that permit modifications are to be “generally
consistent with the bases for issuance of the original permit.” The modification and effective
elimination of the Sunset Provision, by substituting “whichever is later” for “whichever is sooner,”
wholly undoes one of the important and material bases for issuance of the original permit. As
explained above, “whichever is later” allows Wake Stone to continue to operate the mine for as
long as it likes, with the 50-year cutoff of operation next to the Umstead State Park intended by
the drafters completely undone.

66. DEQ’s actions in modifying the 50-year Sunset Provision and changing the
boundary of 100-foot and 250-foot undisturbed buffer zones abutting Crabtree Creek from the top
edge of the Creek to the centerline of the Creek were both inconsistent with the bases for issuance
of the original permit under N.C. Gen. Stat. § 74-52 (c). DEQ’s actions therefore exceeded the
agency’s statutory authority, constituted an erroneous application of law, and represented an
abrogation of the agency’s statutory duties. Furthermore, DEQ acted contrary to law and its own
regulations by granting modifications absent the filing of formal applications and the payment of
required fees by Wake Stone pursuant to the terms of N.C. Gen. Stat. § 74-52(a) and the provisions
of 15A NCAC 05B .0112(a), (d) and (e), and its decision to grant the modifications requested by

Wake Stone was arbitrary and capricious, an abuse of discretion, and unsupported by substantial

evidence.
D. Estoppel
67. If Wake Stone was not in agreement with the provisions of the original permit, it

had the opportunity to appeal in 1981, yet it chose to accept and operate under those provisions.

Had it appealed, the Plaintiff, DEQ, the Attorney General’s Office, and other interested agencies
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and parties would have had the opportunity to participate in the appeal process, which was denied
to them in the long-delayed, informal, and ad hoc modification process followed in the contested
instance.?’ Furthermore, by itself accepting the Sunset Provision and buffer condition contained
in the original permit without challenge for over 37 years, Wake Stone was estopped from
thereafter belatedly and improperly challenging these substantive provisions that are critical to
protecting the Umstead State Park and the people of the State of North Carolina. Those provisions
are fully consistent with the terms negotiated between DEQ, the Attorney General’s Office, and
Wake Stone in 1981, with the bases for issuance of the original permit, and with the bases
communicated to then- and still-interested agencies and parties.

E. Exhaustion of Remedies

68. It was not until November 6, 2018, that Plaintiff unexpectedly discovered the
disturbing permit modifications while engaging in a public records examination of the Wake Stone
permit file at DEQ’s office. Plaintiff had no previous knowledge of Wake Stone’s 2018
modification requests or DEQ’s granting of those modifications.

69. While N.C. Gen. Stat. § 74-61 affords to anyone affected by a permit modification
the right to file a petition to contest the action within 30 days after the decision is made, the 30-
day window ended on June 28, 2018, thereby precluding Plaintiff from taking advantage of any
administrative review rights through no fault whatsoever on its part. This provision assumes that

DEQ’s decision is knowable to any person affected by that modification.

20 Had a timely challenge or appeal been filed by Wake Stone in 1981, those personally involved
in the wording of the original permit and the negotiations between the parties between the date of
issuance of the Mining Commission’s Final Decision and the issuance of the original permit would
have been available to explain the circumstances and the reasons for the original permit’s language.
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70. Plaintiff claims that the modifications requested by Wake Stone to Conditions 3
and 5.B. adversely impacts Umstead State Park by reducing the 100-foot and 250-foot. undisturbed
buffers adjacent to Crabtree Creek and bordering Umstead State Park, and by gutting the 50-year
Sunset Provision. By reason of the Plaintiff’s primary dedicated purpose and responsibility in
conserving, protecting, and enhancing Umstead State Park and its surrounding environment for its
members, Plaintiff is adversely impacted by DEQ’s modifications to the permit.

71. On November 14, 2018, Plaintiff’s Chair, Dr. Jean Spooner ("Dr. Spooner"), sent
a letter to then-DEQ Secretary Michael A. Regan, on behalf of itself and its 16 partner conservancy
organizations to request the reversal of the 2018 permit modifications. Exhibit 29. The letter
pointed out that the permit modifications had been made by DEQ staff without any notice
whatsoever, were not “clerical corrections,” but constituted significant substantive changes to
important and fundamental negotiated bases for of the issuance of the original permit in 1981, and
that the modifications were inconsistent with multiple permit renewals and modifications made
during the 37-years preceding the 2018 modification. /d.

72. On March 5, 2019, DEQ invited Plaintiff’s representatives to a meeting to discuss
Plaintiff’s objections to the permit modifications. On March 12, 2019, Dr. Spooner sent a
memorandum to DEQ summarizing the meeting and Plaintiff’s objections. Exhibit 30. Following
a May 7, 2019 meeting with Director Smith, Plaintiff waited to hear whether DEQ intended to
correct the 2018 modifications.

73. Since the May 7, 2019, meeting, Plaintiff’s representatives have been culling
through the State Archives searching for relevant DEQ records regarding the permit provisions
and various subsequent additions/changes to the permit—many of which are nowhere to be found

among the records DEQ maintains at its office. Plaintiff has worked diligently to uncover and
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confirm the facts underlying this Complaint and has shared them with the Attorney General’s
Office which, based upon information and belief, has shared them with DEQ. In a virtual meeting
held on January 7, 2022, Representatives of Plaintiff discussed these issues with Director Wrenn.
Plaintiff has heard nothing further from DEQ or the Attorney General’s Office.

74. Despite Plaintiff’s efforts to share with DEQ all pertinent information it obtained
from other agencies’ files and the State Archives so that DEQ internally could rectify the improper
permit modification before the filing of this action became necessary, and DEQ’s knowledge that
significant public interest exists with respect to Wake Stone’s Triangle Quarry, DEQ has failed to
correct its errors or even to inform Plaintiff as to what course of action it intends.

75. DEQ failed to provide Plaintiff and other interested parties notice of the permit
modification. DEQ’s actions ensured that the present action would be Plaintiff’s only available
avenue for relief.

CLAIMS FOR RELIEF

1. Plaintiff realleges and incorporates by reference herein the allegations contained
in paragraphs 1 through 74 of this Complaint.

2. By reason of the matters alleged above in this Complaint, Plaintiff seeks and is
entitled to:

a. Judicial de novo review of whether DEQ’s actions in granting the
modifications requested by Wake Stone violated applicable laws or regulations, exceeded the
agency’s statutory authority, and/or were erroneous in derogation of the agency’s statutory duties;

b. Judicial whole record review of whether DEQ’s actions in granting the
modifications requested by Wake Stone were arbitrary and capricious, an abuse of discretion,

and/or unsupported by substantial evidence;
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c. A finding and declaration that due to DEQ not notifying Plaintiff or the
public that it was considering Wake Stone’s modification requests or that it had granted those
requests, Plaintiff was not required or able to file an appeal under N.C. Gen. Stat. § 74-61 or
§150B-23, and that Plaintiff is entitled to review of the agency’s decision by certiorari;

d. A finding and declaration by the Court that in approving the requested
permit modifications and issuing an amended permit with those modifications, as well as accepting
an amended site plan map, DEQ: (i) violated applicable statutes or regulations, including the terms
and provisions of N.C. Gen. Stat. §§ 74-52 (a), (c), 74-54.1, and 15A NCAC 05B .0112 (a)—(e);
(i1) exceeded its statutory authority under N.C. Gen. Stat. §§ 74-52(a), (c) and 74-54.1; and (iii)
acted erroneously in derogation of its statutory duties under N.C. Gen. Stat. §§ 74-52(a), (c) and
74-54.1;

e. A finding and declaration by the Court that DEQ’s actions in agreeing to
the permit modifications requested by Wake Stone and amending the permit to incorporate those
modifications were arbitrary and capricious, unsupported by substantial evidence, and constituted
an abuse of the agency’s discretion; and

f. A finding and declaration that the permit dated March 28, 2018, including
the related revised site plan map, was improperly, improvidently, and unlawfully issued by DEQ,
that the modified permit is void, ab initio, and that the modified permit with revised 2018 site plan
map therefore should be rescinded in its entirety, leaving the 2017 permit in force without the

improper 2018 modifications.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectively prays this Court to enter an order and judgment:

1. Finding that it has jurisdiction over this action pursuant to the provisions of N.C.
Gen. Stat. §§ 1-253, 1-254, 1-269, 7A-3, 7TA-240, 7TA-243, TA-245, 7TA-250, and 150B-43 et. seq.;
that venue is proper in this Court under N.C. Gen. Stat. § 1-82; and that it has in personam
jurisdiction over Defendants under N.C. Gen. Stat. §§ 1-75.3 and 1-75.4.

2. Finding and declaring that DEQ issued the permit dated March 28, 2018 in violation
of applicable statutes and regulations, exceeded its statutory authority and duties, and that DEQ’s
actions were arbitrary and capricious, an abuse of discretion, and unsupported by substantial
evidence.

3. Finding and declaring that the permit dated March 28, 2018, is void, ab initio, and
ordering DEQ to revoke the permit and accompanying site plan map in their entirety, as well as
any other subsequent permit and site plan renewals or modifications incorporating and/or based
upon the 2018 modifications to Condition 3 and/or Condition 5.B.

4. Finding and declaring that the permit terms that went into effect on December 1,
2017 remain in force;

5. Awarding to Plaintiff its costs, including an award of reasonable attorney’s fees;
and

6. Ordering and granting any such other and further relief as the Court deems just and

proper.

[Signature on the following page]
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This the 28" day of December, 2022.
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CERTIFICATE OF SERVICE

This is to certify that the undersigned has this day served the attached FIRST AMENDED
COMPLAINT FOR DECLARATORY JUDGMENT and PETITION FOR WRIT OF
CERTIORARI on all of the existing parties via email transmission to their counsel of record, and

via Certified Mail return receipt requested to Wake Stone Property Company’s registered agent on

this 28" day of December, 2022, addressed as follows:

T. Hi.11 Davis,.IH Wake Stone Property Company
hdavis@ncdoj.gov C/O Samuel T. Bratton

Quality Carolyn McLain P.O. Box 190
cmclain@ncdoj.gov Knightdale, NC 27545-0190
N.C. Department of Justice

P.O. Box 629

Raleigh, N.C. 27602-0629

Attorneys for North Carolina Department

of Environmental Quality, Division of Energy,
Mineral, and Land Resources

A. Charles Ellis
ace@wardandsmith.com

Hayley R. Wells
hrw@wardandsmith.com
docket@wardandsmith.com

Ward & Smith, P.A.

P.O. Box 2020

Asheville, N.C. 28802-2020
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March 29, 2018
Memorandum
To:  File

From: S. Daniel Smith, interim Dir
Division of Energy Miner  nd Land Resources

Subject: Clarification Memorandum to File
Wake Stone Corporation
Permit No. 92-10
Wake County

The Umstead Coalition, in a letter received dated December 17, 2018, requested the following: “NC
DEQ Reverse permit 92-10 modification dated March 28, 2018 and return the Condition 5.B. text to
1981 permit wording which remained correct through the December 2017 Permit.”

A DEQ file review confirmed that the 1981 Final Agency Decision from the Mining Commission used the
word “later” and did not use the term “sooner” in the final agency decision.

The purpose of this Clarification Memorandum is to identify and correct the term “modification” as it
relates to Condition 5. B. This was a ministerial correction made to conform the language of the permit
with the 1981 decision of the Mining Commission. This was not a permit “modification” as defined in
the Mining Act. What did occur was a ministerial correction to the permit. This ministerial correction
to the permit was in response to an email request received by Wake Stone dated February 26, 2018.

Accordingly, a ministerial correction to the permit occurred by removing the word “soconer” and
replacing that word with “later” in Reclamation Condition No. 5. B. in Permit 92-10, in keeping with the
final agency decision.
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ADAMS, SARGENT AND HINTON

ATTORNEYS AT LAW
P CACLUTIVE OHivE
LI P NPT

RALCIGH, NORTH CAROLINA 27609

P BTE Bail
THOMAS ¥, ADAMS, JA

WiLLIAM C. BARQECNT 11 I"Obruary 4 s 19 80
CHAALES L, HINTON LTI

Mr. J. K. Sherron, Director

State Property Office

North Carolina Department of
Administration

116 West Jones Strect

Raleigh, North Cuarolina 27611

Dear Mr. Sherron:

The purpose of this | :tter is to outline the proposal
of my client concerning the use and disposition of pProperty
located at the nu.thwost corner of the intersection of I-4(Q
and Harrison Avcnuc.

The total arca of the traet of land at this location
is @pproximately 225 acres. oOn behalf of my client, I hold
options on approximatcly 195 acres. The 195 acre tract has
a comuon -boundary with Umstead Park on the east side of
approximately 3,000 feet, and on the north side {along the
Crabtree Creck) of about 2,800 feet. It lies on the north
side of Interstatg liwy., No. 40, having a frontage of about
4,000 feect.

The intended use of the broperty is the development of the
northern area as a rock quarry and the southern portion for other
cemmercial uses. The commencement point of development will
be about 2,200 feet 1..rth of I-40. Up to this date, no core
drilling has been done in order to accurately assess the
quantity and quality .f the stone., However, based on rock
outcrops, my client belicves that the rock deposit is extensive
and that it is reasonable to expect that quarrying will be
feasible.

Let me point out that I have no personal interest in

this property. My client is experienced in quarry operations.
The method of operation of two existing quarries in which he
participates demonstrates his interest and concern for others
in the immediate community. Ample proof of this was demonstrated
recently when it was sought to have additional land in Wake
County rezoned to accommodate the future expansion of this
quarry. Not even one neighbor objected to the requested rezoning
and there was not even a request from a neighbor for a buffer

’ area. It is also noteworthy that one adjacent prohﬁ;ty owner
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Mr. J. K. Sherron
Page Six
February 4, 1980

As to the buffer along the Creek, we would need to reserve
easements to cross for such purposes ag connecting to any

In order to protect and assure our ability to borrow money
to finance the establishnent of the quarry and to finance the
expansion and upgrading of facilities from time to time, we
would need to Provide that the obligation to make the gift is
Subordinate to any bona fide encumbrances to which the Property
Tay be subjected from time to time.

The creation of the” buffer zones and the obligation to
Wake the gift of the property as above outlined would be provided
for in a binding contract between the property owner and the
State of North Carolina. ©This contract would be recorded and
would run with the land whereby it would bind 2ll subsequent
owners of the Property. Conditions for the creation of the buffer
zones will be the acquisition of the pProperty by me or my client
and the rezoning of the property to an industrial classification,
A condition of the gift will be the development of the Property
as a quarry. i

an abandoned quarry fills with pure ground water. The result is

2 beautiful lake with an abundant supply of clear water. a
Striking example of this is the lake in Lakestone Subdivision,

one of Raleigh's best residential areas. Chapel Hill is now using
a quarry lake to boost its overtaxed water supply. I am sure you
can think of many more examples. '

Plus the additional land which we propose to donate will be
a valuable addition to Umstead Park. Equally attractiqe,
it will bhe provided without the Substantial cost which the
State would incur if it purchases our property.
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DIVISION OF
LAND RESOURCES

W4 North Carolina Department of Natural
Resources &Community Development ™, sz

James B. Hunt, Jr., Governor Howard N Lee, Secretary Teteohone 919 733.3833

Stephen G, Conrad, Director

pAugust 22, 1980

Mr. John Bratton

Wake Stone Corporation

Box 190

Knightdale, North Carolina 27545

Dear Mr. Bratton:

A detailed evaluation has been made of your application for
a mining permit for the Cary quarry in accordance with G.S. 74-51,

The evaluation consisted of site inspection, engineering
analyses and several discussions between you and members of my
staff. Based on this evaluation, I find that the proposed quarry
operation would have a significantly adverse effect on the pur-
poses of a publically owned park, forest, or recreation area and
your permit application is hereby Hended: (G.S. 74-51 (5)).

Eimtelrabr

The combined effects of noise, sedimentation, dust, traffic
and blasting vibratlon associated with the proposed quarry opera-
tion would produce primary impacts on William B. Umstead State Park
in the form of noise intrusion and deterioration of visual resources.
Our evaluation of your permit application further indicates there
are no feasible modifications that can be made to the application
that would make it acceptable. '

In accordance with G.S. 74-61 you may appeal this decision to
the North Carolina Mining Commission, provided such appeal is made
within 60 days after receipt of this notice. Your request for a
hearing should be addressed to Dr. Henry B. Smith, Chairman,

North Carolina Mining Commission, 3405 Caldwell Drive, Raleigh,
Notth Carelina 27607, with a copy to this office.

Very truly yours,
h522¢f/éowf &, 6/314>¢¢¢SL
Stephen G. Conrad, Director

SGC/ps

Géologleal Survay Soctinra?33.2423, Geatdtic Survy Senilog:zzﬁiﬁBig;Fnd Quality Section—-733 4574, Planning and Inventory Seetlon-733.3833
Land Hesn I} vﬁgﬁr 4--7J3 2090 .
AA fgual Opportunity Aflirmative Action Ematnuwer



wake Stone Corporation

Lacations at
U. 5. 64 East, Raleigh, N. C.
U.S. 1 at Deep River, Moncure, N. C.

Home Office Address:

Phone:
919/266-9266 — Knightdale P. 0. Box 190
Knightdale, N. C. 27545

919/775-7349 — Moncure

wSeptember: 16,: 1980

Dr. Henry B. Smith, Chairman, N. C. Mining Commission

N. C. State University
225 Riddick Building
Raleigh, N. C. 27607

Dear Dr. Smith:

On behalf of Wake Stone Corporation I hereby request a hear-
ing before the N. C. Mining Commission to appeal a denial
for a mining permit dated August 22, 1980 by Mr. Stephen G.
Conrad, Director, Division of Land Resources. The date of
the application for the permit was May 26, 1980 and addi-
tional information was provided on April 9, 1980.

We would appreclate the hearing being held as expeditiously
as possible.
Yours trdly,

WAKE STONE, CORFPORATION

/
ohn Brattony=Jre
i JB,JR/pw
cc: Mr. Stephen G. Conrad, Director
N.C.D.N.R.C.D.
Box 27687

Raleigh, N. C. 27611
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BETORE THE MINING COMMISSION

In the Matter of Denial of)
Permit Application of the )
Wake Stone Corporation )

Findings of Fact, Con-
clusions, and Decision

This cause was heard before the Mining Commission on November & and 7 and
December 16 and 17, 1980, pursuant to NCGS 7u-B1 and NCGS 150A-23 et seq., to
consider the denial by the Division of Land Resources, Department of Natural
Resources and Community Development (hereinafter the Department), of Wake Stonsa

Corporation's application for a permit.

Preliminary Statement

Wake Stone Corporation (hereinafter the Petitioner) has options to purchase
various parcels of land, some of which adjoin Umstead State Park (hereinafter
the park). It seeks a permit to quarry stone there. The Department denied
Petitioner's request for a permit. The Petitioner then appealed this decision

to the Mining Commission.

Issue
The issue in this case is whether the propesed gquarry would have a signifi-

cant adverse effect on the purposes of the park.

Statutes

The Department 1is empowered to issue a permit to quarry stone "conditioned
upon compliance with all requirements of the approved reclamation plan for the
operaticn and with such further reasonable and appropriate requirements and
safeguards as may be deemed necessary by the Department to assure that the
operation will comply fully with the requirements and objective of this

Article.”" NCGS 74-61. The Department may deny a permit if nthe operation would
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have a significantly adverse effect on the purposes of a publicly owned park,
forest, or recreation aprea." NCGS 7u4-61(5). An applicant may appeal the De-
partment's action to the Mining Commission, which may naffirm, affirm with modi-
fications, or overrule the decision of the Department and may direct the Depart-
ment to take such action as may be required to effectuate its decision.”

NCGS 7u4-61.

Background Information

The park consists of 5,217 acres in Wake unty, along the eastern edge of
the Piedmont Plateau, between Raleigh and Durlam. The master plan developed for
the park in 1974 sets forth its history:

Until 1934, the land now occupied by Um tead Park was a farm
community--houses, mills, and fields in various stages of use
and abandonment. Foor agricultural techniques, such as one

crop farming, primarily cotton, led to the loss of topsoil

and subsequently, a submarginal existence. Second-growth timber
was then removed from some upland areas, which expedited the
erosion process.

During the great depression, the United States Resettlement
Division began a program of purchasing sub-marginal farm land,
and in 1935 a proposal to acquire and develop a recreational
demonstration project was instigated gemerally within the area
now known as Umstead Park. The development of this area was
jointly supervised by the National Park Service and the Depart-
ment of Conservation and Development and until 1943, all develop-
ment and land acquisition was financed by Federal money.

In addition to the development of four group camps, a lake, tem-
porary roads and utility systems, the cec Work Force was re-
sponsible for important conservation measures such as tree
planting and the construction of check dams, which aided the
stabilization of the soil.

Worid War 1I forced the abandonment of Federal activities and
on April 6, 1943, the United States deeded to the State of
Horth Carolina, for the sum of one dollar, 5,088 acres to serve
"public park, recreation, and conservation purposes". This
jand was officially designated as Crabtree Creek State Park.

In 1947 and 1949, public use facilities including picnic areas,
tent and trailer campgrounds, and utilities were financed by
the General Assembly's first State Parks Division appropriation.

Exhibits Page 9



-3~

The master plan also describes the present and projected u f the sur-

rounding land:

Umstead Park lies in a highly urbanized area of the State
and, as in the past, is currently under pressure from ad-
jacent development, Suburban Raleigh is rapidly moving
westward and recent development, in fact, abuts the eastern
edge of the Park. With the development of Crabtree Valley
Shopping Center and Interstate 40, land values have risen
enormously so that a setting for residential and industrial
growth in very close proximity to the Park has developed.
City and county land use zoning has set the stage for both
of these types of uses so that the only inhibiting factor
at present is the lack of sanitary sewer and water lines.
While it is only a matter of time before these utilities
are provided, the exact location of the utility easements
has not yet been pinpointed as it relates to the Park.
Specifically, the land adjacent to the northeast between
the Park and Highway 70 and that land between I-40 and the
park boundary is currently under considerable pressure for
building . . . . In addition, the Raleigh thoroughfare
plan indicates the construction of a new road linking I-40
and the Duraleigh Road as an extension of the Southern Belt-
line which, without contrel measures, will most certainly
create similar development pressure.

Raleigh-Durham Airport lies adjacent to Umstead Park's
western boundary and presently has two runways; one for
commercial airlines runs parallel to the Park in a northeast/
southwest direction and the other, for small craft use, lies
perpendicular to the Park in an east-west direction. The
Airport Authority is currently in advanced stages of planning
a new runway and enlarged facilities. The proposed runway
would lie perpendicular to the Park south of the Airport's
existing facilities and service commercial flights.

Thus, Highway 70, Interstate 40, and Raleigh-Durham Airport bound the par
three sides. OFf these three neighboring land uses, the airport has the most pr
nounced effect on the day-to-day uses of the park. The map on page 9 of the
master plan depicts two bread swaths, covering about one-half of the park, as
Yairport impact zones." The plan states:

Noise emanating from the airport as well as the maj r roads,
I-40, Highway 70, and pr p sed roads, is important not only
to the location of overnight facilities in the Park but also

those areas of daytime use where a greater degree of trangui-
lity is required. Flight zones over the Park from the existing
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small craft runway and proposed runway impact the park
not only due to noise but also visually so that, in these
zones, the location of uses requires considerable scrutiny.
In summary, Umstead Park is not today, nor will it ever again be, a primeval

wildernes=.

Stipulations

In the Prehearing Order, Wake Stone Exhibit #3, the parties stipulate as fol-
lows:

1. The only contested matters are blasting, dust, traffic, noise, and visi-
bility.

2, Blasting will occur eipht to twelve times per month and at vibration and
air blast levels within the Department's guidelines.

3. The Petitioner's dust control plan has a permit to operate proposed air
pollution abatement facilities for controlling dust.

4. The Division of Highways has determined that a coincidence of projected

peak traffic for the park and the quarry will not create unsafe conditions.

Findings of Fact

A. Chronology of Events

1. On March 21, 1980, Wake Stone Corporation, operator of several stone
quarries in North Carclina, applies for a permit to quarry stone on 195 acres
situated north of Interstate 40, south of the airport, at the southwest corner
of the park. Wake Stone Exhibit #1,

2. By letter dated August 22, 1980, Mr. Stephen G. Conrad, Director, Divi-
sion of Land Resources, Department of Natural Resources and Community Develop-
ment, denies the permit. State Exhibit #18.

3. By letter dated September 16, 1980, the Petitioner reguests a hearing

before the Mining Commission to appeal the denial. State Exhibit #19,
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4. On October 31, 1980, Mr. Daniel C. Oakley, Assistant Attorney General,
appearing on behalf of the Department, and Mr. James M. Kimzey, Esquire, ap-
pearing on behalf of the Petitioner, hold a prehearing conference and file a
Prehearing Order. Wake Stone Exhibit #3.

5. On November 6 and 7 and December 16 and 17, 1980, the Mining Commissicn
hears the appeal.

B. Evidence

1. A summary of the important objective evidence on the matters of blasting,
noise, and visibility is as follows:

a. On blasting, the Department puts into evidence documents showing that
the southern area of the park is an "airport impact zone." Department Exhibit

#20, pp. 8-9.

For the Petitionmer, Phillip Berger testifies that the sound of an
airplane taking off over the southwestern cormer of the park would muffle the
sound of a blast, Tr. pp. 140, 151, and that projected blasts would be well
within the Department's guidelines, Tr. pp. 131-2.

b. The testimony of the noise experts for each party is in substantial
accord. Bruce G. Leonard testifies for the Petitioner that the ambient noise
level in the pertinent section of the park is about 45 decibels on an A weighted
scale (dB(A)), Tr. p. 227, and the projected noise level of equipment and trucks,
measured at various points in the park, ranges from U6 to 55 dB{A), Tr. pp. 228-
39. He also testifies that the Federal Highway Administration standard for traf-
fic noise in parks is 57 dB Ldn or Leq, Tr. p. 224, and that the Division of
Parks and Recreation has proposed a guideline for noise levels in parks of &5
dB Ldn or Leq.

For the Department James D. Simons testifies that the ambient noise

level in the southwestern part of the park is about 45 dB(A), Tr. p. 414, and
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the projected noise level of equipment and trucks ranges from 51 to 55 dB(A),
Tr. p. 496 (see also pp. 497-516). Docu-entary evidence introduced by the
Department indicates that most of the southern half of the park is a flight
zone for aircraft taking off and landing., Department Exhibit #20, pp. 8-9.

c. The testimony on visibility reveals little agreement among the
experts. For the Petitioner, Farl Harbison testifies that, due to topography
and vegetation, the crushing equipment at the proposed site would generally
not be visible from the park. Tr. pp. 158-98.

Richard Hazard testifies for the Department that, during the sum-
mer, the equipment could be visible from a few areas in the park, and, during
the winter, it would be visible "from a good area within the southern half" of
the park. Tr. pp. 776-8.

2. The purposes of the park are to preserve natural resources and to make
them available to the public for recreation and wildlife interpretation. Tr.

p. 912 (testimony of Stephen G. Conrad for the Department).

Conclusions
The Mining Commission makes the following conclusions:
1. Blasting - Based on:

a. the stipulation by the parties that vibration and air blast levels
generated by proposed blasting are within the Department's guidelines, Wake
Stone Exhibit #3, p. 23

b. documentary evidence that the southern area of the park is an Mair-
port impact zone" (i.e. a flight zone for incoming and outgoing airplanes),
Department Exhibit #20, pp. 8-9;

c. Phillip Berger's testimony that
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i. the sound of an airplane taking off over the southwestern cor-
ner of the park would muffle the sound of a blast, Tr. pp. 140, 151; and

ii. that projected blasts would be well within the Department's
guidelines, Tr. pp. 131-2,
the Commission concludes that blasting will not have a significant adverse ef-
fect on the purposes of the park.

2. Based on:

a, the stipulation by the parties that the Petitioner's dust control
plan is designed to meet Department standards, Wake Stone Exhibit #3, p. 2;
and on

b. James D. Simons's testimony that the dust from blasting is not a
concern of the Department in this case, Tr. p. U490,
the Commission concludes that dust from the quarry and roads will not have a
significant adverse effect on the purposes of the park.

3. Based on the stipulation by the parties that the Division of Highways
has determined that, even with a coincidence of projected peak traffic for the
park and the quarry, there would be no unsafe traffic conditions, the Commission
determines that traffic generated by the quarry would not have a significant ad-
verse effect on the purposes of the park.

4., Based on:

a. testimony of Bruce G. Leonard, Phillip Berger, and James D. Simons
about an existing noise level of about U5 dB(A), Tr. pp. 227 and 414, and pro-
jected noise levels ranging from 46 to 55 dB(A);

b. the absence of a noise level standard for equipment near parks such
as this one; and

¢. the analogous, though not dispositive, Federal Highway Administration

standard for traffiec noise in parks of 57 dB Ldn or Leq, Tr. pp. 224%-5; and
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d. testi ony by Bruce G. Leonard that the Division of Parks and Re re -
tion has propose a guideline of 55 dB Idn or Leq, Tr. p. 224,
the Commission concludes that the noise from the quarry machinery and traffic
ill not have a ignificant adverse effect on the purposes of the park.
5. The Commission concludes from the conflicting testimony of Earl Har i on
and Richard Hazard that, while the crusher may be visible from certain places
in the park, such visibility will not have a significant adverse effect n th

purposes of the park.

Decision

The Commission feels strongly that the Department has acted in a conscientious
and responsible manner, and had a reasonable basis to believe that the denial of
the permit was correct. The Department had to reach a conclusicn on a major issue--
noise--without standards or guidelines applicable to parks. To make matters more
complex, the area around the park reflects a checkerboard of land use plans by
various state and local government units. Thus, although the Commission reverses
the Department's action in this case, it wishes to commend the Department for its
diligence and dedication.

In order to protect the park from any possible adverse effects of the quarry-
ing operation, the permit should be issued, subject to the Commission's final
approval, with the terms and conditions outlined below.

1, The Division and Wake Stone shall develop a plan to be incorporated in
the permit to require utilization of state-of-the-art techniques to minimize
noise, dust, and other possible adverse effects on the park.

2. The Division and Wake Stone shall develop a plan for the optimum location
of processing and stockpiling facilities and roads to minimize possible effects

on the park.
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3. The Division and Wake Stone shall develop an adequate buffer zone plan
for‘the area between the quarry and the park.

L. The Division shall require Wake Stone to construct a be;m or berms
between the quarry and the park.

5. Pursuant to Wake Stone's proposal that, as part of its reclamation plan,
it donate the quarry to the State for park use on termination of the operation,
the Commission requests that counsel for Wake Stone meet with M. Daniel C.
Oakley, Assistant Attorney General, and Ms. Becky R. French, Director, Office

of Administrative Hearings, to reach an agreement, to be submitted to the

Commission, on the best method to transfer the land.

This the 27th day of January 1981,

/ /
—
g SO oy T

v i ;_/ r
Dr. Heq;%}ﬁ. Smith, Chairman
North Cgfolina Mining Commission
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BEFORIT THE MINING COMMISSION

In the Matter of Denial of EINAL DECISION

Permit Application of
Wake Steone Corporation

In accordance with this Commission's initial Fimdings of ¥act, Conclusions,
g

and Decision of Janvary 27, 1981, as amcnded and corcncted, and with the

March 12, 1981 Agreement of Wake Stone Corporation :nd the Divizien of Lang
Resources, Department of Natural Resources and Comnunity Develupment, concerning
the Conditions enumerated below as 1, 2, 4, and 5; and upon consideration of

the supplementary arquments of the parties concerning Condition 3, infra, the

HMining Commission hereby orders that the Division of Land Resources grant to

Wake Stone Corporation the permit applied for with the following conditions:

Condition Ne. 1 - Minimize noise, dust, and other possible adverse effects.

Noise

1. WNoise parriers between crushers and screening towers to minimize noise
levels at thg park shall be prgvided from the outset of the operation.,
Noise barriers may he enclosures, walls, bins, structures, stockpiles,
or natural terrain. 1In the cvent there is disagreement over the required
noeise control measures, the final design and emplacement of noise barriers
shall be determined by qualified noise and engineering consultants mutually
agreed wpon by both parties.

2. The plant shall be located ot a lower elevation as indicated on the resquired

site plan.

3. The plant shall bLe designed so that the primary crusher can be relocated in

the pit at the earliest possible date.

4. The chutes used in precessing shall be rubberized.
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5. Compressors with noise abatcment enclosures {curerntly called whisperized
compressars) shall be used with track drills to open the quarry. Once
the quarry is opened, either hydraulic or down-in-the-hole drills shall
be used to further reduce noisc.

6. Only such blasting techniques as minimize no.se shall be emplouyed.

7. Pit haul trucks shall be equipped to exhaust throegh the keds of the
trucks to muffle engine noise.

B. Conveyors rather than trucks shall be used for steckpiling material,

9. The guarry shall be operated only on Monday through Friday and shall not

be operated on State-recognized holidays.

Dust

1. The access road to the quarry, from the scale house to SR 1790/ shall be
paved. Wake Stone Corporation agrees to cooperate with the Department
of Transportation in paving SR 1790 from the entrance to the quarry to
the intersection with SR 1654,

2. The provizions of the air quality permit No. 4386 shall be followed.

3. A water wagon with sprays shall be used for wetting roads to pravent dust.

4. Sprays shall be used throughout the plant at transfer points to control

dust.

5. Drill hole dust shall be controlled by wetting or other means.
€. Dust control shall be maintained by the use of water sprays,
7. A water spray shall be provided for highway haul trucks,

8. Washed stone shall be stockpiled within the part of the designated plant

area which is closest to the park.
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Condition No. 2 - Optimize processing and stockpiling focilities to minimize
possible effects on the park.

1. The processing and stockpiling facilities shall be relocated as indicated on

the Wake Stone revised site plan submitted February 18, 198l. The purpose
of this relocation shall be to screen the park from the sight and sound
of the operation, reduce crosion, and shield the operation from public
view along Interstate 40.

2. The relocation shall place the processing and stockpiling facilities at a
lower elevation to reduce visibility and noise.

3. The stockpiles shall be located close to the quarry entrance roads.

4. The plant and stockpile area shall be close to the intersection of SR.1730
and SR 1654.

5. The initial site disturbance from both quarry excavation and plant site
development shall be confined to one drainage system, which is now already
protected by ponds which will serve as sediment bagins. The purpose of
this relocation is to aid erosion and sediment control.

6. The new loéation of the pit éhall be such that, once the overburden is
removed, the gquarry excavating squipment - i.e. compressor and drili,
shovels, and trucks - can be placed below the surrounding land at the
initial phases of guarrcying.

Condition No. 3 - Buffer Zone Plan
1. The extent of the completely undisturbed buffer zoune to be maintained between

the park boundary during the 10 year permit shall be as indicated on the
revised plan and modified by [:xceptions 2, 3, and 4 listed on Page 2 ef
Yake Stone Cornoration's remorandum of Harch 10, 1981, except all of the

area north ol llie ten-ycdr buffer line shall be left as a natural duffer
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The terms and conditions of the option shall be as follows:

AL hen all quurryable stone has been removed from all of the land
helonging to or under the control of Wake Stone Corporation during
the period of 1its quarrying operations and which lies petween the
park and Interstate Highway 40, it shall be the duty of wake Stone

Corporation 1o notify tne state of this fact. Upon receipt of
such notice, the State shall have six months within whicn it may
elect to have wake Stone Corporation convey ihe quarry site Lo
the State. If the State elects to have Wake Stone corporation
convey the gquarry site to the state, it shall notify Wake stone
Corporation of such election within said six month per:od. A1l
notices shall be by certified mail with return receipt requested.
I{ the State fails to make ah election within said six month
period or shall elect not to accept 2 conveyance of the quarry
site, the option shall thereupon terminate and Wake Stone Corp-—-
oration shall have no further obligation to convey the quarry
site to the State.

3. 1f all quarryable stone is not removed, the right of the State

to acquire the guarry site shall accruc at the end of 50 years
rrom the date quarrying commences Or 10 years after quarrying
opcrations have ceased without having peen resumed, whichever

game manner and with t+he same time 1imitations as set forth in
parugraph A above.

&\_. is sooner, and notices shall be exchanged at that time 1in the

c. Until the option has expired Wake Stone Corporation will not
encumber by mortgage ©OT deed of trust any of the area designated
"RUFFER AREA" on Wake Stone Corporation‘s site plan dated

February 17, 1981, revised March 10, 1981, except for purchase
money security interesis.

The terms and conditions relating to the donation are placed herein
to prescribe generally the boundaries of the Vake Stone Corporation
offur. The acceptance by the State is subject tO approval by the

Dupartment of Administration and Lhe Ccouncil of State and the ascert
ing that the offer 1is in accord with the laws of the State and lawfu
adopted rules and regulations. Further, the Department's analysis ¢
{he condition of the land to be transierred will be in accordance V-
the ecriteria jdentified in the nprinciples Governing the Establishm
Extension and Development of State parks, State Recreation Areas an

Statc Natural Areas."

Permit jssued this the / 3'55 day of /?745? , 19 £ .
BY : oy

gtephen G. Conrad, Director
pivision of Land ResOurces
By Authority of the Secretary
oI Lhe pepariment of Natural Resources and Community Develop
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zone and not be develupod or altered for commercial purposes.

Condition No. 4 - Construction of Barms

1. A vegetated earthen berm shall bhe constructed between the Wake S5tone Corporatiaon

plant and the western boundary of the park as shown on Wake Stone Corporation's

revised site plan.

2. Berm dimensions shall be no less than indicated on Wake Stone Corporation's

revised site plan and may he higher and lenger than shownJlgxcégﬁfﬁﬁgﬂﬁénhmz

/IOF the beru shall ot encroachiohiiine)

EBT PEOPFrLy BounoATy And grall FEAt Tease oD Fesk Fuom the BONRREYY)

4. Other berms may be required as mining progresses to reduce the noise and

visual impact upon the gquarry.

Condition No. 5 - Donation of Quarry to the State

Pursuant to Wake Stone Corporation's offer to donate the quarry site to
the State as part of its reclamation plan, the terms and conditions of the offer
and acceptanca shall be set forth in the reclamation plan as follows.

The term, "quarry site”, shall include the entire pit as it exists after _
quarrying has been completed, a strip extending at least S0 feet back from the
top of the slope of the pit on all sides (see the reclamation plan for the

requirements applying to the slope), and a reasonable area to connect the pit

and surrounding strip to Umstead Park, constituting a total area of at least

15 acres.,
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The method by which the quarry site will be donated to the State is as
follows: Upon acquisition of the land by Wake Stone (by the exercise of its
options to purchase), Wake Stone will grant to the State an option which, if

exercised by the State, will require that Wake Stone ccnvey a fee simple title

to the guarry site to the State. The State shall have ne obligation to exercise

its option to accept a conveyance of the quarry site.

The terms and conditions of the option shall be as follows:

1. When all quarryable stone has been removed from all of the land belonging
to or under the control of Wake Stone Corporation during the period of its
quarrying operations and which lies between Umstead Park and Interstate Highway 40,
it shall be the duty of Wake Stone tc notify the State of this fact. Upon receipt
of such notice, the State shall have six months within which it may elect to have
Wake Stone convey the guarry site to the State. If the State elects to have —
Wake Stone convey the guarry site to the State, it shall notify Wake Stone of
such election within said six month period. All notices shall be by certified
mail with return receipr requested. If the State fails to make an election
within said six month period or shall elect not to accept a conveyance of the
quarry site, the option shall ther=upon terminate and Wake Stone shall have no
further obligation to convey the quarry site teo the State:

2, 1If'all quarryable stone is not removed, the right of the State to acquire

the guarry site shall acerue ot the end of 30 vears from the date guarrying

commences or 10 venrs after guarrying operations have ceased without having been

resumned, whichever i5;§§§§g1_and,nghigg§:§ha11 ba exchanged at that time in the -

sam: manner and with the same time limitations as set Forth in paragraph 1 abave,

3. Until the option has expired Wake Stone will not encumber by mortgage or
deed of trust any of the area drsignated "BUFFER AREA" on Wake Stone's site plan

dated February 17, 1981, revised March 10, 1981, except for purchase money security

interests.
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4. During the option peried, Wake Stone shall have the right to encumber
al)l of its remaining property from time te time by mortgage, deed of trust or
other security agreement then in common use [or the purpose of securing one
or more bona fide obligations of Wake Stone, such as the payment of money or
the providing of any goods or services. The option to the State shall be
subordinate to each such encumbrance in the same manner and to the same extent
as if such option had been recorded after the recordation of each such encumbrance.

5. The right of the State to exercise its option shall be subject to:

{a) Wake Stone not being prohibited by the U.S. Government, State of North
Carolina, Wake County, any wmunicipality having jurisdiction, or by any court
from removing from Wake Stone's property all quarryable stone which is cutside
of the BUFFER AREA referred to in paragraph 3 above. The requirement by the
State that Wake Stone comply witli laws and rules and regulations generally appli-
cable to stone guarries shall not be deemed a prohibition of quarrying for the
‘purpose of the option agreement.

(b) The operation of a quarry on Wake Stone's property for a minimum period
of five years.

6. The convoyance of th~ quarry site shall be by deed containing the usual
covenants of warranty and conveying the quarry site free and clear of all encum-
brances except those existing at the time of Wake Stone's purchase, ad valorem
taxes at the tiwe of conveyance {which shall be prorated), and such drainage and

utility easements as shall have been installed in connaction with the development

-

ot the property.

7. The option may include such other terms as are mutually acceptable to

the S5tate and Wake Stone.
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The Mining Cowmission concludes {rom the evidence submitted in this case
that the operation of the quarry, under the conditions set forth in this decisien,
will not have 1 significant adverse effect on the purposes of the park.

For the unanimcis Mining Commission, this the AP:!% 01.31981 , 1981.

Ortg inzd Jt.gncd 6¥

ltepry . Smith, Chairman .

7
b‘:;

Orégingt Oriyincf

24 7
Fipiogd

é:'gue_-{ 6g

T.W. Tysinger W.W. Woodhouse

Commissioners Barkalow and Long took no part in the disposition of the case.

Exhibits Page 24



11 of 13
F%?JI‘T = s T
P, T

Vepetation: Sericea Lespedeza and/or Weeping lovegrass will
be cstablished on the site to provide ground cover and erosion
control. When using Sericea Lespedeza, scarified seed will be
applied when reclamation is conducted during spring months and
unscarificd seed will be used during the fali.

Application will be in a uniform manner either by machine or
hand at the rate of 50 pounds of lovegrass, Lespedeza, or com-
bination per acre. Seed will be covered to a depth of 1/8 to
1/ inch and the soil then firmed with a cultipacker or similar
equipment.  Mulch consisting of dry, unchopped small grain straw
cr similar type material will be spread evenly over the surface
at the rate of 1 to 2 tons per acre or until about 75 percent of
the =0il is hidden. Loblolly pine seedlings will be planted at
s2lected sites to provide a view screen to provide revegetation.
Spacing will be about 4' X 4' for revegetation purposes.

Maintenance: Plant replacement and other maintenance that may
be required to establish vegetative cover appropriate to the
reclamation plan for this site will be carried out until veg-
etation is properly established.

4, Reclamation Schedule

Some reclamation activities, particularly those relating to
control of erosion, will be conducted simultaneously with

mining activities. Diversion channels or terraces that may be
required to control surface runoff on the property will be
established and revegetated as soon as they are constructed.
Portions of berms will be revegetated as completed. Final
reclamation activities will be initiated at the earliesi practicab
time after completion or termination of mining on any segment of
ithe permit area, and in all instances reclamalion activities will
be completed within two years after completion or termination of
mining.

Donation to State

w

1his provision is pursuant to Wake Stone Corporation's offer
Lo donate the quarry site to the State as part of its reclamation

plan,
" The term, "quarry site," shall include the entire pit as it
h/AIH*T exists after quarrying has been completed, a strip extending
@t lcast 50 feet back from the top of the slope of the pit on
15 3t vY nll sides and a reasconable area to connect the pit and surround-
O I7 £ A ing strip to Lhe Park, consiituting a total area of at least 75
- acres.
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During the option period, Wake Stone Corporation shall have
the right to cncumber all of its remaining property from time
to time by mortgage, deed of trust or other security agreement
then in common use for the purpose of securing one or more
bona fide obligations of Wake Stone Corporation, such as the
payment of money or the providing of any goods or services.
The option to the State shall be subordinate to each such
encumbrance in the same manner and to the same extent as if
such option had been recorded after the recordation of each
such encumbrance.

The right of the State to exercise its option shall be subject
to:

A. VWake Stone Corporation not being prohibited by the U.S.
Government, Stale of North Carolina, Wake County, any
municipality bhaving jurisdiction, or by any court from
removing Wake Stone Corporation's property all quarryable
stone which is outside the buffer zone referred to in
condition 3, page 4. The requirements by the State that
Wake Stone (orporation comply with laws and rules and
regulations renerally applicable to stone quarries shall
not be deemed a prohibition of quarrying for the purpose
of the option agreement.

B. The operation of a quarry on Wake Stone Corporation's
property for a minimum period of five years.

The conveyance of the quarry site, if approved by the State,
shall be by deed containing the usual covenants of warranty

and conveying the guarry site free and clear of all encumbrances
except those existing at the time of Wake Stone Corporation's
purchase, ad valorem taxes at the time of conveyance (which
shall be prorated), and such drainage and utility easements

as shall have been installed in connection with the development
of the property.

The option may include such other terms as are mutually accept-
able to the State and Wake Stone Corporation.

The method by which the quarry site may be donated to the
State is as follows: Upon acquisition of the land by Wake
Stone Corporation (by the exercise of its options to purchase},
Wake Stone Corporation will grant to ihe State an option which,

if exercised by the State, will require that Wake Stone Corporation

convey a fee simple title to ihe quarry site to the State. The
State shall have n obligation to exercise its option to accept
a conveyvance of th quarry site.
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Wake Stone Quarry and Umstead Park, Wake County.

Wake Stone Quarry Corporation. Wake Stone Quarry Corporation owns a mine known as
Triangle Quarry. This mine is active. This quarry is located between Umstead Park on the East
and Interstate 40 on the west, at Harrison Avenue exit. This mine was originally permitted by
Division of Energy Mineral and Land Resources (DEMLR) on May 13, 2081 Permit was
renewed in 1991 and 2001 and 2011.

On February 26, 2018, Wake Stone Quarry requested a permit modification to correct errors in
the permit. This modification request included: 1) several corrections to project buffers and site
maps to match property boundary footprint, and 2) correction to Reclamation condition no. 5B.

Reclamation condition No. 5B states the following:

If all quarryable stone is not removed, the right of the State to acquire the quarry site shall
accrue at the end of50 years form the date quarrying commences or 10 year afier quarrying
operations have ceased without having been resumed, whichever is *later and notices shall be
exchanged at the that time in the same manner and the with same time limitation as set forth in
paragraph A above.

*Note. In the original mining proposal from 1980 and in the agency decision to issue the permit
in 1981 the term “later” was used. However, this permit text that was issued used the term
“sooner”. The February 26, 2018 modification requested this to be changed to “later”. This
modification was approved on March 28, 2018.

Umstead Coalition. In a letter dated November 14, 2018, The Umstead Coalition requested
permit modification be reversed (back to “sooner”). The permit modification changed the above
mentioned permit text to “later” from “sooner”.

With respect to this letter, DEMLR staff called Department of NC Parks (Natural and Cultural
Resources (DNCR)) to ensure they understood file and the modification to permit. It is the
intention to DEMLR to set up a meeting with DNCR to further discuss this matter.

Danny Smith, Interim Director of DEMLR has contact The Umstead Coalition and explained
that their request and file is under review and DEMLR will be seeking to seclude a meeting with
the Umstead Coalition to discuss this matter.

News Article. The News and Observer reported on November 13, 2018 Wake Stone
Corporation has made a new proposal for developing a quarry on 105 acres owned by Raleigh-
Durham Internal Airport to the Wake County commissioners. This tract is located between
Reedy Creek and Crabtree Creek in is adjacent to the current mine and Umstead Park.

RDU has agreed to lease parcels to wake county for and , but has not decide whether to allow
wake stone Corporation to develop a quarry pon parcel which is know the Odd Fellow Tract.

Mining expansion request.
* 5o far, we have no formal information about an expansion from the Umstead -Wake Stone Cary
Quarry facility.
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If permittee chooses to expand their facility/mining footprint notification must be given to any
new adjoining land owners and the County Manager. (We route all new and expanding
applications that add land to mining footprint to the Department of Natural and Cultural

Resources for their review and comment)
Any project expansion will have to be reviewed and approved through normal mining permitting

review processes,

Exhibits Page 28



‘, \ (’5 (‘)

ROY COOPER

Governor

MICHAEL S. REGAN

Secretary

WILLIAM E. (TOBY) VINSON, JR.

Interim Director

Energy, Mineral &
Land Resources
ENVIRONMENTAL GUALITY March 28, 2018

Mr. David F. Lee

Wake Stone Corporation

PO Box 190

Knightdale, North Carolina 27545

RE: Permit No. 92-10
Triangle Mine
Wake County
Neuse River Basin

Dear Mr. Lee:

Your recent request to have the above referenced mining permit modified has been

approved. The modification includes the correction of discrepancies on the mine map and in
several mining permit conditions. A copy of the modified permit is enclosed.

The conditions in the modified permit were pased primarily upon the initial application.
Modifications were made as indicated by the modification request and as required to insure
compliance with The Mining Act of 1971. The expiration date, mine name and permit number shall
remain the same as before the modification. | would like to draw your particular attention to the
following conditions where minor additions or changes were made: Operating Condition Nos. 3 (C
and D were removed, and E was relabel as C), 4B, 7A, 12B and 15 and Reclamation Condition No.
5B.

The issuance of a mining permit and/or any modification to it does not supersede local
zoning regulations. The responsibility of compliance with any applicable zoning regulations lies
with you.

As a reminder, your permitted acreage at this site is 223 acres and the amount of land you
are approved to disturb is 164.45 acres.

Please review the modified permit and contact Judy Wehner, Assistant Mining Specialist, at
(919) 707-9220 should you have any questions concerning this matter.

Sincerely,

A/ ,,Z(‘u
David Miller, PE
State Mining Engineer

DM/jw

Enclosures

cc: Mr. Bill Denton, PE
Mr. William Gerringer-Mine and Quarry Bureau, w/o enclosures

—~="Nothing Compares-.

state of North Carolina E]r%f?rglrkz]\ttﬁ &3\&@ grgrgy. Mineral and Land Resources
612 N. Salisbury Street | 1612 Mail Service Center Ra?eigh, Non@ina 27699 1612




DEPARTMENT OF ENVIRONMENTAL QUALITY

DIVISION OF ENERGTY, MINERAL AND LAND
RESOURCES

PERMIT
for the operation of a mining activity

in accordance with the provisions of G.S. 74-46 through 68, "The Mining
Act of 1971," Mining Permit Rule 15A NCAC 5 B, and other applicable

laws, rules and regulations
Permission is hereby granted to:
Wake Stone Corporation
Triangle Quarry
Wake County - Permit No. 92-10
for the operation of a
Crushed Stone Quarry
which shall provide that the usefulness, productivity and scenic values of
all lands and waters affected by this mining operation will receive the

greatest practical degree of protection and restoration.
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In accordance with the application for this mining permit, which is hereby approved by the
Department of Environment and Natural Resources hereinafter referred to as the Department,
and in conformity with the approved Reclamation Pian attached to and incorporated as part of
this permit, provisions must be made for the protection of the surrounding environment and for
reclamation of the land and water affected by the permitted mining operation. This permit is
expressly conditioned upon compliance with all the requirements of the approved Reclamation
Plan. However, completed performance of the approved Reclamation Plan is a separable
obligation, secured by the bond or other security on file with the Department, and may survive
the revocation or suspension of this permit.

This permit is not transferable by the permittee with the following exception: If another
operator succeeds to the interest of the permittee in the permitted mining operation, by virtue
of a sale, lease, assignment or otherwise, the Department may release the permittee from the
duties imposed upon him by the conditions of his permit and by the Mining Act with reference
to the permitted operation, and transfer the permit to the successor operator, provided that
both operators have complied with the requirements of the Mining Act and that the successor
operator agrees to assume the duties of the permittee with reference to reclamation of the
affected land and posts a suitable bond or other security.

In the event that the Department determines that the permittee or permittee’s successor is not
complying with the Reclamation Plan or other terms and conditions of this permit, or is failing
to achieve the purposes and requirements of the Mining Act, the Department may give the
operator written notice of its intent to modify, revoke or suspend the permit, or its intent to
modify the Reclamation Plan as incorporated in the permit. The operator shall have rightto a
hearing at a designated time and place on any proposed modification, revocation or
suspension by the Department. Alternatively and in addition to the above, the Department
may institute other enforcement procedures authorized by law.

Definitions

Wherever used or referred to in this permit, unless the context clearly indicates otherwise,
terms shall have the same meaning as supplied by the Mining Act, N.C.G.S. 74-49.

Modifications

April 1, 1991: This permit has been modified to include three pit expansions, the construction
of a pit perimeter road, and the construction of the visual barrier berm along the 250 foot
permanent buffer zone as indicated on the revised Site Plan and supplemental information
dated February 14, 1991.

February 5, 1992: This permit has been modified to include and require compliance with the
January 20, 1992 blast and rock slide investigative report prepared by Wake Stone
Corporation in its entirety.

October 11, 1996: This permit has been modified to allow the shipping of material after 1:00
PM on Saturdays until such time as the Umstead State Park reopens or the repair of the
Raleigh Outer Loop Project near RDU Airport is completed, whichever comes first.
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November 24, 2010: This permit has been modified to increase the affected acreage at this

site to 156.6 acres as indicated on the Site Plan Maps last revised November 22, 2010. The
modification includes the construction of a stockpile area contiguous to the existing plant and
stockpile yard and includes the installation and maintenance of all associated erosion and

sediment control measures.

December 1. 2017: This permit has been legislatively modified to issue the permit for the life
of the site or the duration of the lease term.

March 28, 2018: This permit has been modified to correct discrepancies on the mine map and
in several mining permit conditions.

This permit is valid for the life of the site or life of lease, if applicable, as defined by Session
Law 2017-209 and has no expiration date. However, all provisions of GS 74-51 and GS 74-52
still apply for new, transferred and modified mining permits.

Conditions

This Permit shall be subject to the provisions of the Mining Act, N.C.G.S. 74-46, et. seq., and
to the following conditions and limitations:

OPERATING CONDITIONS:

1. Wastewater and Quarry Dewatering

A. Any wastewater processing or mine dewatering shall be in accordance with the
permitting requirements and rules promulgated by the N.C. Environmental
Management Commission.

B. Any storm water runoff from the affected areas at the site shall be in accordance
with any applicable permit requirements and regulations promulgated by the
Environmental Protection Agency and enforced by the N.C. Environmental
Management Commission. It shall be the permittee's responsibility to contact
the Division of Water Quality to secure any necessary storm water permits or
other approval documents.

2. Air Quality and Dust Control

A. Any mining related process producing air contaminant emissions including
fugitive dust shall be subject to the requirements and rules promulgated by the
N.C. Environmental Management Commission and enforced by the Division of
Air Quality.

B. The provisions of Air Quality Permit No. 4386 shall be followed.
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The permanent access (plant entrance) road shall be paved from the scale
house to SR 1790. During quarry operation, water trucks or other means that
may be necessary shall be utilized to prevent dust from leaving the permitted
area.

Dust suppression systems shall be used throughout the plant to control dust.
Drill hole dust shall be controlled by wetting or other means.

Dust control at the crushers and screens shall be maintained by the use of water
sprays.

A water spray shall be provided for highway haul trucks.

Washed stone shall be stockpiled within the part of the designated plant area
which is closest to the park.

Buffer Zones

A

Any mining activity affecting waters of the State, waters of the U. S., or wetlands
shall be in accordance with the requirements and regulations promulgated and
enforced by the N. C. Environmental Management Commission.

Sufficient buffer shall be maintained between any affected land and any
adjoining waterway or wetland to prevent sedimentation of that waterway or
wetland from erosion of the affected land and to preserve the integrity of the
natural watercourse or wetland.

All buffer zones shown on the Site Plan Map revised February 26, 2018 shall be
maintained to protect adjoining property. These buffer zones, with the exception
of the installation of required sediment control measures and approved earthen
berms, shall remain undisturbed

Erosion and Sediment Control

A

Adequate mechanical barriers including, but not limited to diversions, earthen
dikes, check dams, sediment retarding structures, rip rap pits, or ditches shall be
provided in the initial stages of any land disturbance and maintained to prevent
sediment from discharging onto adjacent surface areas or into any lake, wetland
or natural watercourse in proximity to the affected land.

All mining activities, including the installation and maintenance of all erosion and
sedimentation control measures, shall be conducted as indicated on the Site
Plan Map revised February 26, 2018 and the supplemental information received
on February 7, 2011.
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An erosion and sediment control plan(s) shall be submitted to the Department for
approval prior to any land disturbing activities not indicated on the revised
erosion control plan or mine maps submitted with the approved application for a
mining permit and any approved revisions to it. Such areas include, but are not
limited to, expansion outside of the approved pit area, creek crossings, or
expansion of overburden or waste disposal areas.

Groundwater Protection

Groundwater monitoring wells shall be installed and monitored as deemed appropriate
by the Department.

Noise Abatement

All reasonable precautions shall be taken to minimize the impacts of operational noise
upon Umstead Park. Said measures shall include, but not be limited to the following:

A

Noise barriers between the park boundary and the crushers and screening
towers to minimize noise levels at the park shall be provided from the onset of
the operation. Noise barriers may be enclosures, walls, bins, structures,
stockpiles or natural terrain. In the event there is disagreement over the required
noise control measure, the final design and placement of noise barriers shall be
determined by qualified noise and engineering consultants mutually agreed upon
by both parties.

The plant shall be located at the lowest feasible elevation.

The plant shall be designed so that the primary crusher can be relocated in the
pit at the earliest possible date.

The chutes used in processing shall be rubberized.

Compressors with noise abatement enclosures (currently called whisperized
compressors) shall be used with track drills to open the quarry. Once the quarry
is opened, either hydraulic or down-in-the-hole drills shall be used to further
reduce noise.

Pit haul trucks shall be equipped to exhaust through the beds of the trucks to
muffle engine noise.

Conveyors rather than trucks shall be used for stockpiling material.

Exhibits Page 34



Page 6

The quarry and stone process operations shall be operated on Monday through
Friday and shall not be operated on the following recognized holidays: New
Years Day, Easter Monday, Fourth of July, Labor Day, Thanksgiving Day, and
Christmas Day. A reasonable amount of hauling of processed stone from the
stockpile areas is permitted until 1:00 PM on Saturdays but hauling shall not be
done at any other time on weekends or on holidays without prior approval from
the Department.

Processing Plant Location

A

The processing and stockpiling facilities shall be located as indicated on the Site
Plan Map revised February 26, 2018.

The plant shall be located to place the processing and stockpiling activities at the
lowest possible elevation to reduce visibility and noise impacts on Umstead State
Park.

The location of the pit shall be such that once the overburden is removed, the
quarry excavating equipment (i.e., compressor and drill, shovels, and trucks) can
be placed at an elevation lower than the surrounding natural ground in the initial
phases of quarrying.

Graded Slopes and Fills

A.

The angle for graded slopes and fills shall be no greater than the angle which
can be retained by vegetative cover or other adequate erosion control measure,
structure, or device. In any event, exposed slopes or any excavated channels,
the erosion of which may cause off-site damage because of siltation, shall be
planted or otherwise provided with groundcover, devices or structures sufficient
to restrain such erosion.

Overburden cut slopes along the perimeter of the quarry opening shall be graded
to a minimum 2 horizontal to 1 vertical or flatter and shall be stabilized within 60
days of completion. Furthermore, a minimum ten (10) foot wide horizontal safety
bench shall be provided at the top of the rock and at the toe of any overburden
slope.

Surface Drainage

The affected land shall be graded so as to prevent collection of pools of water that are,
or likely to become, noxious or foul. Necessary structures such as drainage ditches or
conduits shall be constructed or installed when required to prevent such conditions.
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10. Blasting

The operator shall monitor each blast with a seismograph located at a distance
no farther than the closest off site regularly occupied structure not owned or
leased by the operator. A seismographic record including peak particle velocity, air
overpressure, and vibration frequency levels shall be kept for each blast (except as
provided under Operating Condition Nos. 8B and 8D of this permit). The following
blasting conditions shall be observed by the mine operator to prevent hazard to persons
and adjacent property from surface blasting:

A. Ground Vibration with Monitoring:

In all blasting operations, the maximum peak particle velocity of any component
of ground motion shall not exceed Figure 1 (below) at the immediate location of
any regularly occupied building outside of the permitted area such as a dwelling
house, church, school, or public, commercial or institutional building.
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Figure 7 Alternative biasting level critena
(Source modiiied from figure B-1 Rureau of Mines R18507)
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Ground Vibration without Monitoring:

In the event of seismograph malfunction or other condition which prevents
monitoring, blasting shall be conducted in accordance with the following
formulas:

W = (D/Ds)? Ds=D
W1 2

V = 160(Ds) 16

W = Maximum charge weight of explosives per delay period of 8.0 milliseconds
or more (pounds).

D = Distance from the blast site to the nearest inhabited building not owned or
leased by the mine operator (feet).

Ds = Scaled distance factor,

V = Peak Patrticle Velocity (inches per second).

The peak particle velocity of any component shall not exceed 1.0 inch per
second, for the purposes of this Section.

Air Blast with Monitoring:

Air blast overpressure resulting from surface blasting shall not exceed 129
decibels linear (dBL) as measured at the immediate location of any regularly
occupied building not owned or leased by the operator outside of the permitted
area such as a dwelling house, church, school, or public, commercial or
institutional building, unless an alternate level based on the sensitivity of the
seismograph microphone as specified below is being used:

Lower Frequency Limit of Max Level,
Measuring System, in Hz in dBL

0.1 Hz or lower-flat response 134 peak
2.0 Hz or lower-flat response 133 peak
6.0 Hz or lower-flat response 129 peak
Air Blast without Monitoring:

In the event of seismograph malfunction or other condition which prevents
monitoring, blasting shall be conducted in accordance with the following
formulas:

U = 82 (DIW0 3%) 12

To convert U (psi) to P (dBL):
P =20 x log (U/2.9x10 %)
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Confined Air blast/Overpressure (dBL)
for quarry situation:

A=P-35

Unconfined air overpressure (pounds per square inch).

Maximum charge weight of explosives per delay period of 8.0 milliseconds
or more (pounds).

Distance from the blast site to the nearest inhabited building not owned or
leased by the mine operator (feet).

Unconfined air overpressure (decibels).

Air blast or air overpressure for typical quarry situations (decibels}.

>0V O sSC
i} innu

The air blast/overpressure shall not exceed 129 decibels, for the purposes of this
Section.

Record Keeping:

The operator shall maintain records on each individual blast describing: the total
number of holes; pattern of holes and delay of intervals; depth and size of holes;
type and total pounds of explosives; maximum pounds per delay interval; amount
of stemming and burden for each hole; blast location; distance from blast to
closest offsite regularly occupied structure; and weather conditions at the time of
the blast. Records shall be maintained at the permittee's mine office and copies
shall be provided to the Department upon request.

Excessive Ground Vibration/Air Blast Reporting:

If ground vibration or Air blast limits are exceeded, the operator will immediately
report the event with causes and corrective actions to the Department. Use of
explosives at the blast site that produced the excessive reading shall cease until
corrective actions approved by the Department are taken. However, blasting
may occur in other approved areas within the permitted boundary. Authorization
to blast at the blast site may be granted at the time of the verbal reporting of the
high ground vibration or high air blast reading if the circumstances justify verbal
approval. Failure to report will constitute a permit violation.

Flyrock Prevention:

The operator shall take all reasonable precautions to ensure that flyrock is not
thrown beyond areas where the access is temporarily or permanently guarded by
the operator. Failure to take corrective measures to prevent flyrock-and
repeated instances of flyrock shall be considered a violation of the Mining Permit.
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Flyrock Reporting.

Should flyrock occur beyond the permitted and guarded areas, the operator shall
immediately report the incident to the Department. Further use of explosives on
the mine site shall be suspended until the following actions have been taken:

1. A thorough investigation as to the cause(s) of the incident shall be
conducted.

2. A report detailing the investigation shall be provided to the Department
within 10 days of the incident. The report shall, at a minimum, document
the cause(s) of the incident along with technical and management actions
that will be taken to prevent further incidents. The report shall meet with
the approval of the Department before blasting may resume at the mine
site.

Studies:

The operator shall provide to the Department a copy of the findings of any
seismic studies conducted at the mine site in response to an exceedence of a
level allowed by these blasting conditions. The operator shall make every
reasonable effort to incorporate the studies' recommendations into the
production blasting program.

Notice:

The operator shall, when requested by the Department, give 24-hour advanced
notice to the Division of Energy, Mineral and Land Resources Regional Office
prior to any blast during a period for which notice is requested.

Regarding blasting activities conducted to lower the haul road along the western
boundary of the “Pit Expansion Initiated During 1989" area and Crabtree Creek,
all of the corrective actions/steps outiined in the blast and rock slide investigation
report prepared by Wake Stone Corporation dated January 20, 1992 shall be
followed. In addition, any areas disturbed as a result of the previous rock slide
and its subsequent removal shall be restored to its natural, pre-disturbed state or
an alternative acceptable to the Department.

High Wall Barrier

A physical barrier consisting of large boulders placed end-to-end, fencing or other
acceptable barrier materials shali be maintained at all times along the perimeter of any
highwall to prevent inadvertent public access. In addition, a minimum 10 foot wide
horizontal safety bench shall be provided at the junction between the top of rock and
the toe of any overburden cut slope.
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Visual Screening

A

Existing vegetation shall be maintained between the mine and public
thoroughfares to screen the operation from the public. Additional screening
methods, such as constructing earthen berms, shall be employed as deemed
appropriate by the Depariment.

Vegetated earthen berms shall be located and constructed as shown on the Site
Plan Map revised February 26, 2018. In addition to grasses, long leaf and/or
Virginia pines or other acceptable evergreen species shall be planted as deemed
appropriate by the Department to improve visual and noise buffering.

Other berms may be required as mining progresses to reduce the noise and
visual impact upon Umstead State Park.

Plan Modification

The operator shall notify the Department in writing of the desire to delete, modify or
otherwise change any part of the mining, reclamation, or erosion/sediment control plan
contained in the approved application for a mining permit and any approved revisions to
it. Approval to implement such changes must be obtained from the Department prior to
on-site implementation of the revisions.

Refuse Disposal

A

No on-site disposal of refuse or other solid waste that is generated outside of the
mining permit area shall be allowed within the boundaries of the mining permit
area unless authorization to conduct said disposal has first been obtained from
both the Division of Waste Management and the Division of Energy, Mineral and
| and Resources, Department of Environmental Quality. The method of disposal
shall be consistent with the approved reclamation plan.

Mining refuse as defined by G.S. 74-49 (14) of The Mining Act of 1971

generated on-site and directly associated with the mining activity may be
disposed of in a designated refuse area. All other waste products must be
disposed of in a disposal facility approved by the Division of Waste
Management. No petroleum products, acids, solvents or their storage containers
or any other material that may be considered hazardous shall be disposed of
within the permitted area.

For the purposes of this permit, the Division of Energy, Mineral and Land
Resources considers the following materials to be "mining refuse” (in addition to
those specifically listed under G.S. 74-49 (14) of the N.C. Mining Act of 1971):

1. on-site generated land ciearing debris
2. conveyor belts
3. wire cables

Exhibits Page 40



15.

16.

17.

Page 12

4, v-belts
5. steel reinforced air hoses
6. drill steel
D. If mining refuse is to be permanently disposed within the mining permit

boundary, the following information must be provided to and approved by the
Division of Energy, Mineral and Land Resources prior o commencement of such

disposal:

1. the approximate boundaries and size of the refuse disposal area;

2. a list of refuse items to be disposed;

3 verification that a minimum of 4 feet of cover will be provided over the
refuse;

4. verification that the refuse will be disposed at least 4 feet above the
seasonally high water table; and

5. verification that a permanent vegetative groundcover will be established

Annual Reclamation Report and Annual Operating Fee Submittal

An Annual Reclamation Report and Annual Operating Fee of $400.00 shall be
submitted to the Department by July 1 of each year until reclamation is completed and
approved for release by the Department.

Bonding

The security, which was posted pursuant to N.C.G.S. 74-54 in the form of a
$1,000,000.00 blanket bond, is sufficient to cover the operation as indicated in the
approved application. This security must remain in force for this permit to be valid. The
total affected land shall not exceed the bonded acreage.

Archaeological Resources

Authorized representatives of the Division of Archives and History shall be granted
access to the site to determine the presence of significant archaeological resources.
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APPROVED RECLAMATION PLAN

The Mining Permit incorporates this Reclamation Plan, the performance of which is a condition
on the continuing validity of that Mining Permit. Additionally, the Reclamation Planis a
separable obligation of the permittee, which continues beyond the terms of the Mining Permit.

The approved plan provides:

Minimum Standards as Provided By G.S. 74-53.

1.

The final slopes in all excavations in soil, sand, gravel and other unconsolidated
materials shall be at such an angle as to minimize the possibility of slides and be
consistent with the future use of the land.

Provisions for safety to persons and to adjoining property must be provided in all
excavations in rock.

All overburden and spoil shall be left in a configuration which is in accordance with
accepted conservation practices and which is suitable for the proposed subsequent use
of the land.

No small pools of water shall be allowed to collect or remain on the mined area that are,
or are likely to become noxious, odious or foul.

The revegetation plan shall conform to accepted and recommended agronomic and
reforestation practices as established by the North Carolina Agricultural Experiment
Station and the North Carolina Forest Service.

Permittee shall conduct reclamation activities pursuant to the Reclamation Plan herein
incorporated. These activities shall be conducted according to the time schedule
included in the plan, which shall to the extent feasible provide reclamation simultaneous
with mining operations and in any event, provide reclamation at the earliest practicable
time after completion or termination of mining on any segment of the permit area and
shall be completed within two years after completion or termination of mining.

RECLAMATION CONDITIONS:

1.

Provided further, and subject to the Reclamation Schedule, the planned reclamation
shall be to allow the quarry excavation to fill with water, provide a permanent barricade
(fence) along the top of any high wall, and grade and revegetate any areas in
unconsolidated material.

The specifications for surface gradient restoration to a surface suitable for the planned

future use are as follows:
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A. All areas of unconsolidated material such as overburden or waste piles shall be
graded to a 2 horizontal to 1 vertical or flatter siope and terraced as necessary to
insure slope stability.

B. Any settling ponds and sediment control basins shall be backfilled, graded, and
stabilized or cleaned out and made into acceptable lake areas.

C. The processing, stockpile, and other disturbed areas neighboring the mine
excavation shall be leveled and smoothed.

D. Compacted surfaces shall be disced, subsoiled or otherwise prepared before
revegetation.

E. No contaminants shall be permanently disposed of at the mine site. On-site
disposal of waste shall be in accordance with Operating Conditions Nos. 14A
through D.

F. The affected land shall be graded to prevent the collection of noxious or foul
water.

G. Any diverted or re-established drainage channels shall be restored to a stable
condition.

Revegetation Plan:

Disturbed areas shall be permanently revegetated according to the following provisions:

Site Preparation: The land surfaces shall be graded and/or shaped as necessary to
create grades applicable to the subsequent use of the site, but in no case will any slope
greater than 26 degrees in unconsolidated material be left. Loose rock, woody material
and other obstructions that would interfere with the establishment of vegetation planned
for the site shall be removed and either buried or properly disposed of off-site in
accordance with Operating Condition Nos. 14A through D above. Surface runoff shall
be controlled by terraces or diversions to allow discharge through protected outlets.

Lime and Fertilizer: Lime and fertilizer shall be applied in accordance with soil test
result or at a rate of 2,000 Ibs/acre of lime and 1000 Ibs/acre of 10-20-20 fertilizer.

Seedbed Preparation: Lime and fertilizer shall be mixed with the soil to a depth of three
to four inches where conventional equipment can be used. On slopes steeper than
about 2:1, soils shall be grooved or scarified along the contour to provide for retention
of seeds and nutrients on the slope until germination and growth is started. On steep
slopes not accessible to seeding equipment, seed, nutrients and mulch, shall be
applied by hand.
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Revegetation: Typical seed mixtures to be utilized include fescue-rye, fescue-rye-
lespedeza, and fescue-lespedeza, where the lespedeza used may be Korean or Kobe
or Sericea. All rye species to be utilized shall be rye grain rather than rye grass. In fall
or spring plantings, seeding mixtures shall utilize 100 Ibs. Fescue and 50 Ibs. Rye per
acre to be planted. Late spring plantings in certain areas may contain up to 40 Ibs.
Kobe/Korean per acre where desirable to supplement natural deer browse. Sericea
lespedeza shall be utilized at a rate of 20 to 40 Ibs. per acre in combination with Fescue
when planting excessively droughty soils or steep slopes. When using lespedeza
species in fall plantings, non-scarified seed shall be utilized. Scarified seed shall be
utilized in spring plantings. Newly seeded areas shall be mulched with unchopped
small grain straw applied at a rate of 1.5 to 2 tons per acre, or until approximately 75%
of the soil is hidden.

Loblolly pines (or other acceptable evergreen species) and red cedar seedlings shail be
planted at selected sites to provide visual screens and revegetation. Evergreen
seedling plantings shall be done on a staggered 4 feet by 4 feet pattern.

Maintenance: Plant placement and other maintenance that may be required to
establish vegetative cover appropriate to the reclamation plan for this site shall be
carried out until vegetation is properly established.

Whenever possible, disturbed areas should be vegetated with native warm season
grasses such as switch grass, Indian grass, bluestem and gamma grass.

In addition, the permittee shall consult with a professional wildlife biologist with the N.C.
Wildlife Resources Commission to enhance post-project wildlife habitat at the site.

Reclamation Plan:

Reclamation shall be conducted simultaneously with mining to the extent feasible. In
any event, reclamation shall be initiated as soon as feasible after completion or
termination of mining of any mine segment under permit. Final reclamation, including
revegetation, shall be completed within two years of completion or termination of
mining.

Donation to State:

This provision is pursuant to Wake Stone Corporation’s offer to donate the quarry site
to the State as part of its reclamation plan.

The term “quarry site” shall include the entire pit as it exists after quarrying has been
completed, a strip extending at least 50 feet back from the top of the slope of the pit on
all sides, and a reasonable area to connect the pit and surrounding strip to the Park,
constituting a total area of at least 75 acres.
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The method by which the quarry site may be donated to the State is as follows: Wake
Stone Corporation will grant to the State an option which, if exercised by the State, will
require that Wake Stone Corporation convey a fee simple title to the quarry site to the
State. The State shall have no obligations to exercise its option to accept a
conveyance of the quarry site. The option may include such other terms as are mutually
acceptable to the State and Wake Stone Corporation.

During the option period, Wake Stone Corporation shall have the right to encumber all
of its remaining property from time to time by mortgage, deed of trust or other security
agreement then in common use for the purpose of securing one or more bona fide
obligations of Wake Stone Corporation, such as the payment of money or the providing
of any goods or services. The option to the State shall be subordinate to each such
encumbrance in the same manner and to the same extent as if such option has been
recorded after the restoration of each such encumbrance.

The right of the State to exercise its option shall be subject to:

Wake Stone Corporation not being prohibited by the US Government. State of
North Carolina, Wake County, any municipality having jurisdiction, or by any
other court from removing from Wake Stone Corporation's property all
quarryable stone which is outside of the buffer zones referred to in Operating
Condition No.3 of this permit. The requirements by the State that Wake Stone
Corporation comply with laws and rules and regulations generally applicable to
stone quarrying shall not be deemed a prohibition of quarrying for the purpose of
the option agreement.

The conveyance of the quarry site, if approved by the State, shall be by deed containing
the usual covenants of warranty and conveying the quarry site free and clear of all
encumbrances except those existing at the time of Wake Stone Corporation's
purchase, ad valorem taxes at the time of conveyance (which shall be prorated), and
such drainage and utility easements as shall have been installed in connection with the
development of the property.

The terms and conditions of the option shall be as follows:

A. When all quarryable stone has been removed from all of the land and belonging
to or under the control of Wake Stone Corporation during the period of it
quarrying operations and which lies between Umstead State Park and Interstate
Highway 40, it shall be the duty of Wake Stone Corporation to notify the State of
this fact. Upon receipt of such notice, the State shall have six months within
which it may elect to have Wake Stone Corporation convey the quarry site to the
State. If the State elects to have Wake Stone Corporation convey the quarry site
to the State, it shall notify Wake Stone Corporation of such election within said
six month period. All notices shall be by certified mail and return receipt
requested.
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If the State fails to make election within said six month period or shall elect not
to accept a conveyance of the quarry site, the option shall be thereupon
terminate and Wake Stone Corporation shall have no further obligation to convey
the quarry site to the State.

B. If all quarryable stone is not removed, the right of the State to acquire the quarry
site shall accure at the end of 50 years from the date quarrying commences or
10 years after quarrying operations have ceased without having been resumed,
whichever is later, and notices shall be exchanged at that time in the same
manner and with the same time limitations as set forth in Paragraph A above.

C. Until the option has expired, Wake Stone Corporation shall not encumber by
mortgage or deed of trust of any of the area designated “BUFFER AREA” on
Wake Stone Corporation's Site Plan last revised February 26, 2018 except for
purchase money security interests.

The terms and conditions relating to the donation are placed herein to prescribe
generally the boundaries of the Wake Stone Corporation offer. The acceptance by the
State is subject to approvai by the Department of Administration and the council of
State and the ascertaining that the offer is in accord with the laws of the State and
lawfully adopted rules and regulations. Further, the Department's analysis of the
conditions of the land to be transferred will be in accordance with the criteria identified
in the “Principles’ Governing the Establishment of Extension and Development of State
Parks, State Recreation Areas and State Natural Areas.”

This permit, issued May 13, 1981, modified April 15, 1986, renewed and modified April
1, 1991, modified February 5, 1992 and October 11, 1996, renewed April 20, 2001,
modified November 24, 2010/ renewed March 30, 2011 and modified December 1,

1

2017, is hereby modified thig 28™"/day of March, 2018 pursuant to G.S. 74-52.
WS s/
By: V/’ < gt

William E. Vinson, Jr., Interim’Director
Division of Energy, Mineral and Land Resources
By Authority of the Secretary
Of the Department of Environmental Quality
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BEFQRI: THE MINLNG COMMISSION

In the Matter of Denial of FINAL DECISION

Permit Application of
Wake Stone Corporation

In accordance with this Commission®s initial Fimiings of vact, Conclusions,
and Decision of Janvary 27, 1981, as amended and corr ctad, and with the
March 12, 1981 Agreement of Wake Stone Corporation 1nd the Divizicn of Lang
Resources, Department of Natural Resources and Communtty Develupmont, concerning
the Conditions enumerated below as 1, 2, 4, and 5; and upon consideration of
the supplementary arguments of the parties concerning Condition 3, infra, the
Mining Commission hereby orders that the Division of Land Resources grant to

Wake Stone Corporation the permit applied for with the following conditions:

Condition No. 1 - Minimize noise, dust, and other possible adverse effects.

Noise

l. Noise barriers between crushers and screening towers to minimize noise
levels at the park shall bhe prqvided from the outset of the operation.
Noise barriers m2y be enclosures, walls, bins, structures, stockpiles,
or natural terrain. JIp the uvent there isg disagreement over the required
noise control measures, the final design and emplacement of noise barriers
shall be determined by qualified noise and engineering consultants mutually
agrensd upon by both partias.

2. The plant shall be located at a lower elevation as inlicated on the requireg

site plan.

3. The plant shall Le designed so that the primary crusher can pe relocated in

the pit at the earliest possible date,

4. The chutes used in processing shall be rubberized,
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5. Compressors with noise abatcment enclosures (C rr ntly callwl whisperized
compressors) shall be used with track drills to open the goarry. Once
the quarry is opened, either hydraulic or down in-Lhe-hole drills shall
ba used to further reduce noisec.

6. Only such blasting techniqurs as minimize noise shall be employed.

7. Pit haul trucks shall be equipped to exhaust through the beds cf the
trucks to muffle engine noise.

8. Conveyors rather than trucks shall be used for st ckpiling material,

9. The quarry shall be operated only on Monday through Friday and shall not

be operated on State-recognized holidays.

Dust

1. The access road to the quarry, from the scale house to SR 1790, shall be
paved. Wake Stone Corporation agrees to cooperate with the Department
of Transportation in paving SR 1790 from the entrance to the quarry to
the intersection with SR 1654.

2. The provisions of the ai - quality permit No. 4386 shall be followed.

3. A water wagon with Sprays shall be used for wetting roads to prevent dust,

4. Sprays shall be used throughout the plant at transfer points to control
dust.

5. Drill hole dust shall be controlled by wetting or other means.

6. .Dust control shall be maintained by the use of water sprays,

7. A water spray shall be provided for highway haul trucks.

8. Washed stone shall bo Stockpiled within the pa t of the designated plant

area which is closest to the park.
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Condition No. 2 - Optimize processing and stockpiling [acilities to minimize
possible effects on the park.

1. The processing and stockpiling facilities shall be relocated as indicated on

the Wake Stone revised site plan submitted February 18, 198l. The purpose
of this relocation shall be to screen the park from the sight and sound
of the operation, reduce erosion, and shield the operation from public
view along Interstate 40.

2. The relocation shall place the processing and stockpiling Facilities at a
lower elevation to reduce visibility and noise.

3. The stockpiles shall be located close to the quarry entrance roads.

4. The plant and stockpile area shall be close to the intersection of SR.1790
and SR 1654.

5. The initial site disturbance from both quarry excavation and plant site
development shall be confined to one drainage system, which is now already
protected by ponds which will serve as sediment basins. The purpose of
this relocation is to aid erosion and sediment control.

6. The new laéation of the pit shall be such that, once the overburden is
removed, the quarry excavating equipment - i.e. compressor and drill,
shovels, and trucks - can be placed below the surrounding land at the
initial phases of quarrying.

Condition No. 3 - Buffer Zone Plan
1. The extent of the completely undisturbed buffer zonc to be maintained between

the park boundary during the 10 year permit shall be as indicated on the
revised plan and modified by [C:ceptions 2, 3, ind 4 listed on Page 2 of
Yake Stone Cornoration's remorandum of larch 10, 1981, except all of the

area north ol the ten-yedr buffer line shall be left as a natural duffep
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zone and not be deve | or a tered f r commer i 1 urposes.

Condition No, 4 - Construction of Berms

1. A vegetated earthen berm shall be onstru ted between the HWake Stone Corporatian

plant and the westesrn boundary of the park as shown on Wake Stone Corporation's

revised site plan.

2. Berm dimensions shall be n  lasgs than indicated on Wake Stone Corporation's

revised site plan and may be higher and longer than shown,| except the borm |

shall not cnoroac on tho pem nent fer zZone.

3. slopes of the l 40 & stable grade 2 horizental
N -grada or e on e 8.

goMes APV EREE ) b o the s o

{ pask property Beandaty 11 Herat lease 50 feot From. the BOWdERyD

Other berms may be required as mining progresses to reduce the noise and

4

visval impact upon the quarry.

Condition No. 5 - Donation of Quarry to the State

Pursuant to Wake Stone Corporation’s offer to donate the guarry site to
the State as part of its reclamation plan, the terms and conditions of the offer
and acceptance shall be set forth in the reclamation plan as follows.

The term, "quarry site”, shall include the entire pit as it exists after
quarrying has been completed, a strip extending at least S0 feet back from the
top of the slope of the pit on all sides (see the reclamation plan for the

requirements applying to the slope), and a reasonable area to connect the pit

aund surrounding strip to Umstead Park, constituting a total area of at least

75 acres.
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The method by which the guarry site will be donated to the State is as
follows: Upon acquisition of the land by Wake Stone (by the exercise of its
options to purchase), Wake Stone will grant to the State an option which, if
exercised by the State, will require that Wake Stone convey a fee simple title
to the guarry site to the State. The State shall have no obligation to exercise
its option to accept a conveyance of the quarry site.

The terms and conditions of the opticn shall be as Follows:

1. When all quarryable stone has been removed from all of the land belonging
to or under the control of Wake Stone Corporation during the period of its
quarrying operations and which lies between Umstead Park and Interstate Highway 40,
it shall be the duty of Wake Stone to notify the State of this fact. Upon receipt
of such notice, the State shall have six months within which it may elect to have
Wake Stone convey the quarry site to the State. If the State elects to have .
Wake Stone convey the quarry site to the State, it shall notify Wake Stone of
such election within said six month period. All notices shall be by certified
mail with return receip: requested. If the State fails to make an election
within said six month period or shall elect not to accept a conveyance of the
quarry site, the option shall thereupon terminate and Wake Stone shall have no
further obligation to convey the quarry site to the State.

2. 1If all guarryable stone is not removed, the right of the State to acguire

the quarry site shall—ﬁﬁmmﬁumwmwm

commences or 10 vears after quarrying operations have ceased without having been
resumed, whichever j i 5 2 _exchanged at that time i =

Sam: manner and with the same time limitations as set forth in_paragragh 1 above,

3. Until the option has expired Wake Stone will not encumber by mortgage or

deed of trust any of the area drsignated "BUFFER AREA” on Wake Stone's site plan
dated February 17, 1981, revised March 10, 1981, except for purchase money security

interests.
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4. During the option period, Wake Stone shall have the right to encumber
all of its remaining property from time to time by mortgage, deed of trust or
other security agreement then in common use for the purpose of securing one
or more bona fide obligations of Wake Stone, such as the payment of money or
the providing of any goods or services. The option to the State shall be
subordinate to each such encumbrance in the same manner and to the same extent
as if such option had been recorded after the recordation of each such encumbrance.

5. The right of the State to exercisc its option shall be subject to:

{a) Wake Stone not being prohibited by the U.S. Government, State of North
Carolina, Wake County, any wunicipality having jurisdiction, or by any court
from removing from Wake Stone's property all quarryable stone which is outside
of the BUFFER AREA referred to in paragraph 3 above. The requirement by the
State that Wake Stone comply with laws and rules and regulations generally appli-
cable to stone quarries shall not be deemed a prohibition of quarrying for the

purpose of the option agreement.

(b) The operation of a quarry on Wake Stone's property for a minimum period
of five years.

6. The conveyance of th quarry site shall be by deed containing the usual
covenants of warranty and conveying the quarry site free and clear of all encum-
brances except those existing at the time of Wake Stone’s purchase, ad valorem
taxes at the time of conveyan:-~ (which shall be protated), and such drainage and

utility easements 35 shall hav been installed in connection with the development

- -

ot the property.

7. The opti.n may inclule such other terms as are mutually acceptable te

the State and Wake Stone.
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The Mining Cummission concludes from the evidence submitted in thisg case
that the operation of the quarry, under the conditions set forth in this decision,

will not have a siqnificant adverse effect on the purposes of the park.

For the unanimous Mining Commission, this the ﬁtPal."y or3 1981 . 1981,
Oregina! tigned by
lMenry B, Smith, Chairman ,
szgm_'_-[ digised 65 0"‘.’7‘-‘!2[ dig 2o :j
T.W. Tysinger W.W. Woodhouse

Commissioners Barkalow and Long took no part in the disposition of the case.
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Wehner, Judx

From: Denton, Bill

Sent: Friday, March 09, 2018 3:24 PM
To: Wehner, Judy

Cc Dupree, Joe

Subject: 92-10 Wake Stone Triangle Quarry
Judy:

I asked Joe to take a look at the information you routed to our office. Based on his review, the RRO has no additional
comments. Thanks.

- Bill

William H. Denton, IV, PE

Regional Engineer - RRO

Division of Energy, Mineral, and Land Resources - Land Quality Section
Department of Environmental Quality

919 791 4200 office
bill. denton@ncdenr.qov

1628 Mail Service Center, Raleigh, North Carolina 27699

Nothing Compares

-

Email correspondence to and from this address is subject to the North Carofina Public Records Law and may be disciosed
to third parties.

Exhibits Page 54



O
Wehner, Jud!

From: Vinson, Toby

Sent: Monday, March 26, 2018 2:47 PM

To: Wehner, ludy; Miller, David

Subject: RE: [External] Triangle Quarry - Mining Permit 92-10
Please do.

tv

From: Wehner, Judy

Sent: Monday, March 26, 2018 2:34 PM

To: Miller, David <david.miller@ncdenr.gov>; Vinson, Toby <toby.vinson@ncdenr.gov>
Subject: FW: [External] Triangle Quarry - Mining Permit 92-10

Do you want me to make these corrections? | agree with everything but the first one on the buffers.

From: David Lee [mailto:davidlee @wakestonecorp.com]

Sent: Monday, March 26, 2018 2:24 PM

To: Wehner, Judy <judy.wehner@ncdenr.gov>

Cc: Sam Bratton <samuelbratton@wakestonecorp.com>; Cole Atkins <coleatkins@wakestonecorp.com>
Subject: [External] Triangle Quarry - Mining Permit 92-10

CAUTION:

Judy-

Cole forwarded to me the revised Permit 92-10 for our Triangle Quarry which he received via email earlier today. After
reading the revised permit, we have discovered several editorial/typographical errors that should be corrected. 1 am
attaching a PDF of pages 3, 4, 14, and 17 with those needed corrections noted in red pen.

» Under Operating Condition 3. Buffer Zones, conditions C and D are unnecessary, should be deleted, and
Condition E re-lettered as “C”. Condition E, which references the February 26, 2018 Site Plan Map, adequately
addresses all buffers.

* Modification history section: The December 1, 2018 date for life of mine should be December 1, 2017 (Session

Law 2017-208).

Same section: “correction of” should be “correct” under the March 19, 2018 modification reference.

Operating Condition 2 - formatting - need a space between 2A and 2B.

Reclamation Condition 2E should reference 14A through D {not 12A through D).

Reclamation Condition 3 under Site Preparation should also refer to 14A through D, not 12A through D.

Reclamation Condition 5C should be updated to reference the Site Plan revised February 26, 2018 as this

condition relates to “BUFFER AREA” (not the old February 4, 2011 map).

¢ The Division and Department name under the signature on the last page need to be updated.

If necessary, Cole and/or | can meet with you and David at your convenience to discuss these needed
corrections. Please let he or | know if that would be beneficial. The easiest fix may be to simply send corrected pages to
be slip-sheeted into our copy of the permit.
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Wehner, Judx

From: David Lee <davidlee@wakestonecorp.com>

Sent: Friday, March 16, 2018 1:36 PM

To: Wehner, Judy

Subject: [External] FW: Triangle Quarry Permit Language Revisions

Attachments: Mining Commission Final Decision.pdf
T e R e e e |
Judy-

Below is the original email | sent back in March 2011 concerning the Mining Commission’s Final decision language. I'm
resending this so that you have documentation.

Attached is a PDF of the Commission’s final decision. Reclamation Condition 5B on Page 17 of the current permit should
simply be changed to read “whichever is later”, not “whichever is sooner”, a simple one word change. | suggest cutting
and pasting the following:

If all quarryable stone is not removed, the right of the State to acquire the quarry site shall accrue at the end of
50 years from the date quarrying commences or 10 years after quarrying operations have ceased without having
been resumed, whichever is later, and notices shall be exchanged at that time in the same manner and with the
same time limitations as set forth in paragraph A above.

Thanks!
Call Cole or | if you have any questions.
-David

David F. Lee

Geologist/Environmental Supervisor

Wake Stone Corporation

PO Box 190

Knightdale, North Carolina 27545

Office: 919-266-1100, ext, 134

website: www.wakestonecorp.com

Cell: 919-369-3449 .
Home; 919-553-4666

From: David Lee

Sent: Monday, March 07, 2011 3:21 PM

To: Judy Wehner <judy.wehner@ncmail.net>; Wehner, Judy <judy.wehner@ncdenr.gov>
Subject: Language

Judy-
Thanks for the opportunity to review the Triangle Quarry permit with you this morning by phone. | have spent some more
time reviewing the permit since you and | last spoke by phone and believe the section on "Donation to State” would
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benefit from some revision. The orig nal permit for Triangle was issued before | joined Wake Stone so I'm not as familiar
with offer to "donate to the State” as | probably should be. However, I've located the Mining Commission's FINAL
DECISION document of April 3, 1981 (copy attached) and compared the "donation to the state" language there (pages 3-
6) with what is in the current version of the permit (pages 18-19). The "donation to the state” language in the permit
seems confusing to me - discussion of "option" before its even made know what the "option" is all about. | think it would
be beneficial to incorporate the Commission's language more nearly verbatim.

I've taken the liberty of drafting suggested language you might consider in place of existing section 5. beginning on page
17 of the permit. Feel free to run it by Tracy and/or Jim and see what they think.

Let me know if you have any questions or need any additional information. I'm not trying to write my own permit, just
trying to be helpful.

Thanks!

-David

David F. Lee
Geologist/Environmental Supervisor
Wake Stone Corporation

PO Box 190

Knightdale North Carolina 27545
Office: 919-266-1100, ext. 134

Cell: 919-369-3449

Home: 919-553-4666

Exhibits Page 57



MINING CHECKLIST FOR ROUTI%

Applicant’s Name: ___ |, ProjectName:

Applic,/ Permit No: (] 2 County: | Date Received: ) u
_92a-/ =

Reviewer: ; River Basin Name:

O New O Modification (inside permit boundaries)

U Modification (outside permit boundaries) L Transfer LJ Release

O Partial Release (fAdditional Information [ Fee Needed: 3 [ Fee Received: ¢

Please route entire application package to :

D‘ Lt A Regional Office (z complete copies; attach the “LQS Regional Office Mining Application Review
Checklist” to onk copy and attach both the DAQ and DWR “Mining Application Review Form” to the other copy; send both copies to the Regional
Engineer)

Date: Routed ] / Re'd
[0 Division of Water Resources Date: Routed ! f Rec'd
[0 NC Wildlife Resources Commission Date: Routed Rec'd
[] US Fish & Wildlife Service Date: Routed Rec'd

(Only new applications and modification requests that add land to the permit)

Please route first 3 pages of the application and any location maps to:

O Division of Parks & Recreation Date: Routed Rec'd
O NC Geological Survey Section Date: Routed Rec'd
O Division of Marine Fisheries Date: Routed Rec'd

L] Division of Seil & Water Conservation  (plus LEA) Date: Routed Rec'd
(Only s applications and modifcaions requsts that aidland s the permet)

O Division of Archives & History Date: Routed Rec'd
(Only new applicants)

[] Other: Date: Routed Rec’d

** Suspense Date for Comments: (no later than 25 days from receipt)

O Please note the following:
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Wake St ne Corporation

www.wakestonecorp.com

Quarry Phone Numbers: Locations: Business Office Address:
919/266-9266 - Knightdale 6811 Knightdale Bivd., Knightdale, N C. PO. Box 190
919/677-0050 - Triangle 222 Star Lane, Cary, N.C. 6821 Knightdale Bivd.
919/775-7349 Moncure 9725 Stone Quarry Rd., Moncure, N.C. Knightdale, N.C. 27545
252/985-4411 - Nash County 7379 North Halifax Rd., Battleboro, N.C. 919/266-1100
843/756-3400 - N. Myrile Beach 3990 Hwy 9 Business East, Loris, S.C. Fax: 919/266-1149

February 26, 2018

Ms. Judith A. Wehner, Assistant State Mining Specialist

NC DEQ Division of Energy, Mineral, and Land Resources

Land Quality Section FEB 27 2018
1612 Mail Service Center

Raleigh, North Carolina 27699-1612

RE: Wake Stone Corporation Triangle Quarry
Mining Permit 92-10
Wake County

Dear Ms. Wehner:

During a recent review of the referenced Mining Permit and approved Site Plan Map for the
Triangle Quarry, we discovered that the current Site Plan Map does not properly delineate the property
boundary as the centerline of Crabtree Creek. This is inconsistent with the enclosed copy of the
Composite Property Plat recorded at Page 364 in Book of Maps No. 1982 of the Wake County Public
Registry. It appears that this discrepancy occurred during our company’s transition to digital mapping.
This discrepancy is critical in that the permit stipulated buffers are to be measured from the Property
Boundary/Mining Permit Boundary (which are one and the same).

By this letter, we request that Operating Condition No. 3 on Page 4 of our mining permit be
administratively revised to require that all buffers be maintained as referenced on the enclosed Site Plan
Map revised February 26, 2018. The enclosed Site Plan Map graphically illustrates the corrected buffers
measured from the centerline of Crabtree Creek which is the Property Boundary/Mining Permit Boundary
along the north and west boundaries of the mine site. Please note that there are no changes proposed
to the mining operation and that this mapping adjustment does not change the currently approved
permitted and affected acreage at this site {the acreage approved in the permit was based upon the
mining permit boundary being located at the centerline of the creek).
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Ms. Judith Wehner
February 26, 2018
Page 2

As the requirements specified in Operating Conditions 3.C. and 3.D. are covered by Operating
Condition 3.E.’s reference to such buffers on the approved Site Plan Map, we request that Operating
Conditions 3.C. and 3.D. be removed from the permit and that Operating Condition 3.E. becomes the new
Operating Condition 3.C. that reads as follows:

All buffer zones shown on the Site Plan Map revised February 26, 2018 shall be maintained to
protect adjoining property. These buffer zones, with the exception of the instaliation of required erosion
and sedimentation control measures and approved earthen berms, shall remain undisturbed.

As we are requesting that the mining permit document be updated to reflect these mapping
adjustments, we assume that this administrative change to the mining permit is considered a mining

permit modification. Please accept this letter and-the-enclosed $750 cheek-as our formal request to
modify our mining permit. | assume that as there are no changes in the mining operation, this request

can be reviewed internally by DEMLR’s central and regional offices.

Thank you for your consideration of this request. If you should have any questions or need
additional information, please contact me at (919) 266-1100, ext. 134.

Sincerely,
Wake Stone Corporation

y —
David F. Lee, Envirpfimeptal Supervisor

Enclosures: As noted
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Exhibit 3
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BEFCORE THE MINING COMMISSICH

In the Matter of Denial of)
Permit Application of the )
Wake Stone Corporation )

Findings of Facit, Con-
clusions, and Decision

This cause was heard hefore the Mining Commission on Hovember 6 and 7 and
December 16 and 17, 1980, pursuant to NCGS 74-61 and NCGS 1504-23 et seq., %o
consider the denial by the Divislon of Land Resources, Department of Natural
Resources and Community Development (hereinafter the Department), of Wake 3tone

Corporation’s application For a permit.

Preliminary Statement

Wake Stone Corporation (hereinafter the Petitioner) has options to purchase
varicus parcels of land, some of which adjoin Umstead State Parkx (hereinafter
the park). It seeks a permit to quarry stone there. The Department denied
Petitioner's request for a permit. The Petitioner then appeaied this decision

to the HMining Commission.

Issue
The issue in this case is whether the proposed quarry would have a signifi-

cant adverse effect on the purposes of the park.

Statutes

The Department is empowered to issue a permit to quarry stone "conditioned
upon compliance with all requirements of the approved reclamation 2lan for the
operation aand with such further reasonable and appropriate requirementsz and
safeguards as may be deemed necesgsary by the Department to assure That the
operaticon will comply fully with the requirements and objective of this

Article.™ HCGS 74-61, The Department may deny a permit if "the operation wouid
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have a significantly adverse effect on the purposez of a publicly owned park,
forest, or recreation area." NCGS 74-61(5). An applicant may appeal the De-
partment’s action to the Mining Coﬁmission, which may "affirm, affirm with modi-
fications, or overrule the decision of the Department and may direct the Depart-

ment to take such acticn as may be required to effectuate its decision.,®

RCGE Tu-61.

Background Information

* The park consists of 5,217 acres In Wake County, along the castern edge of
the Piedmont Piateau, hetween Raleigh and Durham. The Master Plan developed for
the park in 1974, State Exhibit #20, sets forth its history:

Until 1934, the land now occupiaed by Umstead Park was a farn
community--houses, mills, and fields in various stagez of use
and abandcenment. FPoor agricultural techniques, such as one

crop farming, primarily cotton, led to the loss of topsoil

and subseguently, a submarginal existence. Sscond-growth timber
was then removed from some upland areas, which expedited the
erosion process.

Puring the great depression, the United States Resettlement
Division began a program of purchasing sub-marginal farm land,
and 1In 1935 a proposal to acquire and develop a recreational
demonstration project was instigated gemerally within the area
now known as Umstead Park. The development of this area was
jointly supervised by the National Park Service and the Depart-
ment of Conservation and Development and until 143, all develop-
ment and land acguisition was financed by Federal money.

In addition to the development of four group camps, a lake, team-
porary roads and utiiity systems, the CCC Work T'orce was re-
sponsible for Jmportant conservation measures such as tree
planting and the construction of check dams, which aided the
stabilization of the soil.

World War II forced the abandonment of Fedevral activitiles and
on April 6, 1943, the United States deeded to the State of
Horth Carclina, for the sum of one dollar, 5,088 acres 1o serve
"sublic park, recreation, and conservation purpecszes". This
iand was officially designated as Crabtree (reck 3tate Park.

In 1947 and 1349, public use facilities including picnic areas,
tent and trailer campgrounds, and utilities were financed by

the General Assewbly's first State Parks Divisicon appropriation.
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The master plan also describes the present aud prolected use of the sur-
rounding landg:

Umstead Park lies in a highly urbanized area of the Statle
and, as in the past, 1Is currently under pressurc Irom ad-
jacent development. Suburban Raleigh is rapidly moving
westward and recent development, in fact, abuts the eastern
edge of the Park. With the development of Crabtree Valley
Shopping Center and Interstate 40, land values have risen
enormously so that a setting for residential and industrial
growth in very close proximity to the Park has developed.
City and county land use zoning has =zet the stage for both
of theze types of uses =c¢ that the only inhibiting factor
at present is the lack of sanitary sewer and water lines.
While it is only a matter of time before these urilities
are provided, the exact location of the utility scasements
has not vet been pinpointed as it relates to the Park.
Specifically, the land adjacent to the nertheast betweoen
the Park and Highway 70 and that land between I-40 and the
park boundary is currently under considerable pressure for
Lbuilding . . . . In addition, the Raleigh thovoughfare
plan indicates the construction of a new rcad linking I-40
and the Duraleigh Road as an extension of the Scuthern Belt-
line which, without control measures, will most certainly
create similar development pressure,

Raleigh-Durham Airport lies adjacent to Umstead Park's
weztern boundary and presently has twe runwavss; one for
commercial airlines runs parallel to the Park in a northeast/
southwest direction and the other, for small cralt use, lies
perpendicular to the Fark in an east-west direction. The
Airport Authority is currently Iin advanced stages of planning
a new runway and enlarged fagilities. The proposed runway
would lie perpendicular to the Park south of the Alrport's
existing facilities and service commercial flights.#

Thus, Highway 70, Interstate 40, and Raleigh-Durham Airport bound the park on
three sides. Of these three neighboring land uses, thce airport has the most pro-
nourced effect on the day-to-day uses of the park. The map on page 9 of the
master plan depicts two broad swaths, covering about one-half of the park, as

"airport impact zones.' The plan states:

Noise emanating from the airport as well as the major roads,
I1-40, Highway 70, and proposed roads, is important not only

to the location of overnight facilities in the Park but ailso
those areas of daytime sue where a greater degrec of tranqui-
1ity is required. Flight zones over the Park irom the existing

“The Mining Commission is aware of the more recent action of the Raleigh-
Durham Airport authority regarding Plan 523L and the aligmment of the pro-
posed runway parallel to the western border of the park.
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small craft runway and propesed runway impact the park
not only due to noise but also visually so that, in these
zones, the location of uses requires considerable scrutiny.

Stipulations

In the Prehearing Order, Wake Stone Exhibit #3, the parties stipulate as fol-
lows:

1. The only contested matters are blasting, dust, traffic, noise, and visi-
bility.

2. Blasting will occur eight +to twelve times per month and at vibration and
air blast levels within the Department's guidelines.

2. The Petitioner's dust control plan meets all Department standards, and
the Petiticoner has a permit to operate proposed air pollution. abatement facilities
for controlling dust.

4. The Divsion of Highways has determified that a coincidence of projected

peak traffic for the park and the quarry will not create unsafe conditions.

Pindings of TFact

A, Chronology of Events

i. On March 21, 1980, Wake Stone Corporation, operator of several stone
quarries In North Carolina, applies for a permit to gquarry stone on 195 acres
situated north of Interstate b0, south of the airport, at the southwest corner
of the park. Wake Stone Exhibit #1.

2. By letter dated August 22, 1980, Mr. Stephen G. CUonrad, Director, Divi-
sion of Land Resources, Department of Hatural Resources and Community Develop-
ment, denies the permit. State Exhibit #18.

3. By letter dated September 16, 1980, the Petitioner requests a hearing

before the Mining Commission to appeal the denial. State Exhibit #19.
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4, On Jctober 31, 1980, Mr. Danilel . Oakley, Assistant Attorney General,
appearing on hehalf of the Department, and Mr. James M. Kimzey, Lsquire, ap-
pearing on behalf of the Fetitioner, hold a prehearing conference and file a
Prehearing Order, Wake Stone Lxhibit #3.

5. On November 6 and 7 and December 16 and 17, 1980, the Mining Commizsion
hears the appeal.

B. Evidence
1. A summary of the important.objective evidence on the matters of blasting,
noise, and visibility is as follows:

a. On bilasting, the Department puts into evidence documents showing that
the southern area of the park is an "airport impact zone.'" Department Exhibit
#20, pp. 8-9.

For the Petitioner, Fhillip Berpger testifies that the sound of an
airplane taking off over the southwestern corner of the park wouid muffle the
sound of a blast, Tr. pp. 140, 151, and that projected blasts would be well
within the Department's guidelines, Tr. pp. 131-2.

b. The testimony of the noise experts for each party is in substantial
accord. Bruce G. Leonard testifies for the Petitioner that the ambient noise
level in the pertinent section of the park is about 45 decibels on an A weighted
scale (d3(A)), Tr. p. 227, and the projected noise level of equipment and trucks,
measured at various points in the park, ranges from 46 to 55 dB(A), Tr. pp. 228-
33. He also testifies that the Federal Highway Administration standard for traf-
fic noise in parks is 57 dB Ldn or Leg, Tr. p. 224, and that the Division ol
Parks and Recreation has proposed a guideline for noise levels in parks of 55
dB Ldn or Leq.

For the Department James D. Simons testifies that the ambient noise

level in the southwestern pavrt of the park is about 45 dB(A}, Tr. p. 414, and
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the projected neise level of eguipment and trucks ranges from 51 to 55 dR(A),
Tr, p. 496 (see also pp. 497-516). Documentary evidence introduced by the
Department indicates that most of the southern half of the park is a flight
zone for airecraft taking off and landing. Department Exhikit #20, pp. 89-9.

c. The testimony on vigibility reveals little agreement among the
exgerts. For the Petitioner, Darl Harbiscon testifies that, due to topography
and vegetation, the crushing equipment at the propesed site would generally
not.be vigible from the pavk. Tr, pp. 158-98,

Richard Hazard testifies for the Department that, during the sum-
mer, the equipment could be visible from a few areas in the park, and, during
the winter, it would be visible "from a good area within the southern half" of
the park. Tr. pp. 776-8.

2, The purposes of the park are to preserve natural resources and to make
them available to the public for recreation and wildlife interpretation, 7Tr.

p. 912 (testimony ol Stephen G. Conrad for the Department).

Conciusions
The Mining Commission makes the following conclusions:
1, Based on:

a. the stipulation by the parties that vibration and air blast levels
generated by proposed blasting are within the Department's guidelines, Wake
Stone Exhibit #3, p. 2;

b. documentary evidence that the southern area of the park is an "air-
port impact zone' (i.e., a flight zone For incoming and outgolng airplanes),
Department Cxhibit #20, pp. 8-9;

c., Phillip Berger's testimony that
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I. the scund of an airplane taking off over the southwestern cor-
ner of the park would muffle the scund of a blast, Tr. pp. 140, 151; and

ii. +that projected blasts would be well within the Department's
guidelines, Tr. pp. 131-2,
the Commission concludes that blasting will not have a significant adverse ef-
fect on the purpeses of the park,

2. Based on:

a. the stipulation by the parties that the Petitioner's dust control
plan 1s designed to meel Department standards, Wake Stone Exhibit #3, p., 2;
and on

b, James D. Simons's testimony that the dust from blasting is not a
concern of the Department in this case, Tr. p. 490,
the Commission concludes that dust from the quarry and roads will not have a
significant adverse effect on the purposes of the park.

3. Based on the stipulation by the parties that the Division of Hiphways
has determined that, even with a coincidence of projected peak traffic for the
park and the quarry, there would be no unsafe tpaffic conditions, the Commission
determines thatl traffic generated by the quarry would not have a significant ac-
verse effect on the purposes of the park.

4. Based on:

a. teatimony of Bruce G. Lecnard, Phillip Berger, and James 3. Simons
abcut an existing noise level of about b5 dB(A), Tr. pp. 227 and 414, and pro-
tected noise levels ranging from 46 to 55 dB(A);,

L., the absence of a noise level standard for equipment near parks such
as this one; and

c. the analogous, though not dispositive, Federal Highway Administraticn

standard for traffic noise in parks of 57 dB Ldn or Leg, Tr. Dp. Z24-5; and
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d. testimony by Bruce G. Lecnard that the Division of Parkas and Recrea-
tion has proposed a guideline of 55 4B Ldn or Leg, Tr. p. 224,
the Commission concludes that the noise from the quarry machinery and traffic
will not have a sipnificant adverse effect on the purpcses of the park.
5. The Commission concludes from the conflicting testimeny of Carl Harbison
and Richard Hazard that, while the crusher may be visible from certain places
in the park, such visibility will not have a significant adverse effect on the

purposes of the park.

Dacislon

The Commission feels strongly that the Department has acted in a conscientious
and responsible manner, and had a reascnable basis to believe that the denial of
the permit was correct. The Department had to reach a conclusion on a major issue--
noise--without standards or guidelines applicablie to parks. To make matters more
complex, the area around the park reilects a checkerboard of land use plans by
various state and local government units. Thus, although the Commission reversesz
the Department's action in this case, it wishes to commend the Department for its

diligence and dedication.

ects of the guarry-

H

In order to protect the park from any possible adverse ef
ing operation, the permit should be issued, subject to the Commission's final
approval, with the terms and conditions ocutlined below.

1. The Division and Wake Stone shall develop a plan to be incorporated in
the permit to require utilization of state-of-the-art techniques to minimize
noizse, dust, and other possible adverse effects on the park.

2. The Division and Wake Stone shall deveiop a plan for the optimum locaticn
of processing and stockpiling facilities and roads to minimize possible effects

o the park.
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3. The Division and Wake Stone shall develop an adeguate buffer zone plan
for the area between the guarry and the park.

4. The Division shall reguire Wake Stone to ceonstruct a berm or berns
between the quarry and the park.

5. Pursuant to Wake Stone's propesal that, as part of its reciamation plan,
it denate the gquarry to the Stale for park use on termination of the operaticn,
the Commission requests that counsel for Wake Stone meet with Kr. Daniel C.
Oakley, Assistant Attorney General, and Ms. Becky R. French, Director, OFfice
ol Administrative Hearings, to reach an agresment, to be subnitted to the
Commission, on the best method to transier the land.

This decision is not final. In no more than 45 days, unless the Commission
grants an extension, the Division and Wake Stone shall, at a public hearing,
present to the Commission the plans ocutlined above. At the hezring the Commis-
slon will not hear new evidence. At least 5 days before this hearing the parties
shall deposit the plans with B. R. Prench for distributicn to the Commission.
Following the hearihg the Commission shall render a final decision, from which

the parties may appeal pursuant to NCGS 150A-1 et seq.

Date of original decision: January 27, 1981.

As amended and corrected, this the &ﬁﬁ ofﬁi%%%, 1981,

T

Uriginel Sicrweef

Dr. Henvy B. Smith, Chairman
Morth Carolina Mining Commission
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BEFORE THE MINING COMMISSION

In the Matter of Denial of)

Permit Application of the )} Amendment to the
Wake Stone Corporation ) Final Decision

The 250' buifer area shown on the northern boundary and
the 100' buffer area on the eastern boundary of Wake Stone's pro-

perty is considered by the Commission the permanent buffer zone.

This the 3rd day of April 1981.

c il g
s TNy Al !k?.‘ﬁf

Henry B.,Smith, Chairman r
S

S

e s b ol (oo™

T. W, Tyéingev W, W, Woodhouse, Jr.
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MEMORANDUM
TOs * Mr, Steve Conréd
FROM: Mr., John Bratton
RE; Condition #3 - Buffers

DATE: March 10, 1981

Wake Stone's investment in land for which we have already
contracted and our investment in plant equipment which will be
incurred in the development of a quarry is so great that we
must in some manner assure ourselves of the ability to mine
the available stone on our site.

We have offered to provide a very wide buffer area adjacent
to Upstead Park which we believe will, as a practical matter
avoid impact on Umstead Park.

] L]

(] 3 .

As we have previously indicated to you, based on our
pregsent knowledge of the location and quality of rock deposits
we would expect to commence our quarry pit in the area shown
on the layout last presented to you and to expand the pit by
mining in a southwesterly andewesterly direction.

You have requeste?'that we accept an arrangement to the
gffect that during the first 10 years of operation we would
xonfine our operation to the area mentioned above. OQur response
is that we are entirely willing to this arrangement with the
one condition that mining in this area for the 10 year period
is economically feasible. By this we mean to indicate that it
ig our desire to confine our mining operation to this area if
the quantity and quality of stone are adequate to serve the
market for stone. We believe they are adequate. If we knew
that they were adequate, we would agree to this without any
condition or hesitation. '

However, there is some remote possibility that the stone
deposit in this area will be inadequate as to gquantity or gquality,
or both. .In the unlikely event that this should be the case, we
must then have the alternative to mine areas north of the initial
pit area.

At this point, let us assume that the quality and quantity
of stone in the area south and west of our initial pit would
be adequate for the first 10 year period. In that event, we
would propose ‘that all of the area northcast of our initial pit
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area and northeast of our plant area would recmain in its
Present natural state and undisturbed during the first 10 years
except as follows:i;We would construct whatuover structures are
hecessary to prevent sedimentation of the Crabtree Creek and we
would use overburden to construct berms. |

At such time as the mining of stone is completed to the
south and west of the initial pit area, it will be necessary
for us to mine in the area north of the initial pit area. Long
before that time, the jaw crusher will have been lowered into
the pit and the noise from this part of our operation will have
baeen reduced to a minimum, 1In fact, we do not believe that it
will be audible from any point within the park.

The buffer araeas which we have proposed on our latest
Plan, as supplemented by berms which we propose to construct,
will provide a barrier to vision and noise which, in general,

operation and planted with a dense cover of pines (or other
trees and shrubs if preferred) at a time when the berms will

not be needed for Screening purposes. By the time the quarrying
operation approaches the buffer area, the growth on these berms
willeRave matured “to a point that the berms will afford at least
as much visual and noise protection to the park as the other
areas of the buffer zone.

As previously indicated, these buffers will be undisturbed
subject only to the following*exceptions:

1. The constructon of berms as above indicated.,

’ 2. The installation of drainage and sedimentation contrels
to protect the Crabtree Creek.

3. The removal of dead, dangerous and leaning treces which
might make the area dangerous to persons wandering into the
buffer area.

4. Such crossings as may be necessary in future years to
accommodate the installation of utilities. (An illustration of
the foregoing might be a situation such as the future construction
of a sewer line down the Crabtree Creck. 1In such event:, it is
conceivable that in the distant future our property which is
left after the quarry operation has been completed would be
developed and there would be a need to cross the buffer area and
connect to such sewer outfall line. In the absence of such avail-
able utilities, we would have no need to cross the buffer area
with a utility line. wWe would note that this is not a new peint
since the reservation of this right has becn expressed in our

-2
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The buffering of the park during the early years of our
quarrying operation, as well as the latter years, would offer a
maximum of protection to Umstead Park while at the

-3-
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DIVISION OF

North Caroling Depariment of Naturg] |  resousces
Resources &Community Development " * “™

Bux 27687, Ralaigh 27611
James B, Hunt, Jr., Governor Howard N Lev, Secretary Tulephone 819 733.3533

March 12, 1981

Dr. Henry B. Smith, Chairman
North Carolina Mining Commission
208 Daniels Hall

N.C. State University

Raleigh, North Carolina 27650

Dear Dr. Smith:

-
In reaching the decision to deny the application by Wake Stone
Corporation to operate a quarry adjacent to William B. Umstead State
Park, the Division determined that the proposed quarry operation would
hava a significant adversa“g€fiect on the purposes of the park, principal=-
ly in the form of noise intrusion and deterioration of visual resources,
At the conclusion ofe the appeal hearings regarding the permit denial,
the Mining Commission reversed the Division's decision and stated that
. the permit should be issued subject to the Commission's finsl approva
with certain terms and cond

ring.

As previously stated, during the past 45 days the Division of Land
Resources and Wake Stone Corporation have met frequently in order to
address the terms and conditions specified in your Findings of Fact,
Conclusions and Decision. The attached document outlines the terms and
conditions that the Division of Land Resources and Wake Stone Corpora-
tion have mutually agreed would serve to minimize the mining impact on
William B. Umstead State Park should they be included in a mining permit.

During the process of arriving at these terms and conditions, I

believe there was a conscientious effort on the part of both parties to
carry out the intent of the Commission's order, *

Guulugical Survey Scction--733.2423; Geodatic Survey Section-73 ibﬂg q-y‘g»esgqum 7034444 Planning and inventory Saction=733.2833:
Land Resources fnformanion Servicr— 1.43-2090

A Equgl Opporiunity Atyrmative Action & mpluyer —_—
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Dr. Henry B. Smith, Chairman
Page ~ 2

March 12, 1981

General agreement has been reached regarding noise and dust
control measures, the buffer zone to be maintained 'during the in-
itial permit period and construction of the berm adjacent to the
wastern boundary of the park. However, there is a disagreement
between the Division and Wake Stone Corporation as to the nced to
construct the berm proposed on the north side of Wake Stone's property
adjacent to Crabtree Creek.

The proposed location of the plant site offers some advantages
related to erosion control and visual impact and the Division has

8 recognized cerftain property restrictions and economic restraints that

%

AT A L TS e e e e, c=— e T T T

Wake Stone contends p?ohibits the shifting of stockpile areas further
from the park boundary. However, the Division of Parks and Recreation
objects to the proposed plant site location and maintains this is not
the optimum location of prdcessing and stockpiling facilities to
minimize possible effects brs the park.

The Division ©f Land Resources has acted in a responsible
manner to carry out the Mining Commission's order and has made every
effort to provide maximum protection to the park, while at the same
time recognizing the economic limitations that can reasonably be im~

Vary truly yours,

fér/bw & /rz-m-uJ

Stephen G. Conrad, Director

5CC/ps
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MEMORANDUM

TO: Mr. Dan Oakley

FROM: Wake Stone Corporation

RE: Condition #5 - Donation of Quarry to the State
DATE: March 12, 1981

As a part of its reclamation Plan, Wake Stone will offer to
donate to the State for park use on termination of the quarry
operation the "quarry site" (as that term is defined herein)
by the method and subject to the conditions herein set forth.

The term, "guarry site", as used in this Condition #5 shall
mean the entire pit area as it exists after quarrying has been
completed, a 50 foot strip around the pit arca and a reasonable
ared to connect the.pit area to Umstead Park.

.: .
' The method b
State is as follo

y which the quarry site will be donated to the
ws: ‘

The terms and conditions of the option shall be as follows:

l. When all quarryable stone has been removed from all of
the land belonging to or under the control of Wake Stone Corporation
during the period of its quarrying operations and which lies
between Umstead Park and Interstate Highway #40, it shall be the
duty of Wake Stone to notify the State of this fact. Upon receipt
of such notice, the State shall have six months within which it
may elect to have Wake Stone convey the quarry site to the State.
If the State elects to have Wake Stone convey the gquarry site to
the State, it shall notify Wake Stone of such election within
said six month period. All notices shall be by certified mail
with return receipt requested. If the State fails to make an
election within said six month period or shall elect not to accept
a conveyance of the quarry site, the option shall thereupon
terminate and Wake Stone shall have no further obligation to
convey the. quarry site to the State.

2. 1If all quarryable stone is not removed, the right of the

State to acquire the quarry site shall accrue at the end of 50
years from the date quarrying commences or 10 years after yuarrying
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. operations have ceased without havinyg been resumed, whichever is
later, and notices shall be exchanged at that time in the same
manner and with the same time limitations as set forth in paragraph
1 above.

3.

4. During the option period, Wake Stone shall have the
right to encumber all of_
time by mortgage, deed of trust or other seccurity agreement
then in common use for the purpose of securing one or more bona
fide obligations of Wake Stone, including, without limitation,
providing security for the payment of any sums of money or the
providing of any goods and/or services., The option to the State
shall be subordinate to each such encumbrance in the same manner
and to the same extent as if such option had been recorded after
the recordation of each such encumbrance.

o0+ The right of the State to exercise its option shall be
subfect to: . .

(a) Wake Stone not being prohibited by the U. S. Government,
State of North Carolina, que County, any municipality having
Jurisdiction or by any court from removing from Wake Stone's
property all quarryable ston& which is not lJocated within the
BUFFER AREA referred tQ in paragraph 3 above. The requirement
by the State that Wakd Stone comply with laws and rules and
,sFegulations generally applicable to stone guarries shall not be
* deemed a prohibition of quarrying for the purpose of the option
agreement.

(b} The operation of a quarry on Wake Stone's property for
a minimum period of five years. (Wake Stone has explained that
its purpose in specifying this condition is that there is always
the possibility, however remote, that the proposed quarry will
not be a successful operation for a variety of reasons. These
might include such items as a discovery following further develop-
ment that substantial portions of the stone deposit are unmarketable
(making the quarry an unprofitable operation); the principals of
the company might die in a common disaster; or the company may
incur an. unforeseeable economic disaster which destroys its
financial ability to successfully develop the quarry. In any
such event, and assuming no quarry is opecrating on the property,
the reason for the donation would cease to exist. In this event,
the property should be available for developwment for other appro-
priate uses. On the other hand, the option would bind Wake Stone's
successor in title who is engaged in quarrying, whereby thce option
would be effective if the combined time of quarrying by Wake Stone

o
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and its successor in title equalled 5 years. The five-year period
would allow Wake Stone sufficient time to thoroughly test the
rock deposit which is quarried initially, time to fully test the
entire area and time for the quarry to become established as a
successful venture.)

6. The conveyance of the quarry site shall be by deed
containing the usual covenants of warranty and conveying the
quarry site free and clear of all encumbrances except those existing
at the time of Wake Stone's purchase, ad valorem taxes at the time
of conveyance (which shall be prorated), and such drainagye and
utility easements as shall have been installced in connection with
the development of the property.

7. Such other terms as are mutually acceptable to the State
and Wake Stone.

-3=-
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
COUNTY OF WAKE 20CV

THE UMSTEAD COALITION,
Plaintiff,

” AFFIDAVIT OF

NORTH CAROLINA DEPARTMENT OF RUFUS L. EDMISTEN
ENVIRONMENTAL QUALITY,
DIVISION OF ENERGY, MINERAL,
AND LAND RESOURCES, AND WAKE
STONE CORPORATION,

Defendants.

B T S

Rufus L. Edmisten, being first duly sworn, deposes and says:

(D I am over the age of 18, I have no disability, and I have personal knowledge of, and
am competent to testify as to, the matters set forth herein. All matters stated herein are based upon
my personal involvement in the events described, my recollections of the events, and my review
of documents to refresh my recollection as necessary.

(2)  Iam a citizen and resident of Wake County, North Carolina.

3) I am a graduate of the University of North Carolina at Chapel Hill with a degree in
political science, and I obtained a J.D. degree from George Washington University Law Center. 1
served as the Attorney General of the State of North Carolina from 1975 — 1985, having previously
served as our Secretary of State. I am now in private practice.

“ During my tenure as the Attorney General of the State of North Carolina, I was
familiar with the efforts of Wake Stone Corporation (““Wake Stone™) to obtain approval to engage
in mining operations on a tract of property adjacent to William B. Umstead State Park (“Umstead

Park™). I was also familiar with the original denial of a mining permit to Wake Stone by the North
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Carolina Department of Natural Resources and Community Development (NRCD), now known
as the Department of Environmental Quality (DEQ)' in 1980 and the appeal of the permit denial
by Wake Stone to the North Carolina Mining Commission (“Mining Commission™). Finally, I
was very familiar with the reversal of the denial of the mining permit by the Mining Commission
and the subsequent issuance of a permit by DEQ in May of 1981.

(3) I am aware that Wake Stone asked for and received a change to its permit for the
Umstead quarry in 2018, effectively removing the fifty-year Sunset Clause from the permit by
modifying condition 5.B of the permit of May 13, 1981, to change the phrase “whichever is
sooner” with “whichever is later.” For 37 years, the permit had required Wake Stone to donate
the property to the State at the end of fifty years, or when quarrying had ceased and not resumed
for a period of ten years, whichever is sooner. Replacing the word “sooner” with “later”
completely removes any sunsetting from the permit, giving Wake Stone instead the right to quarry
for as long as it wishes, with the State not receiving the property for another ten years after the
eventual cessation of quarrying activities. This is not what was intended.

(6) Governor James B. Hunt, Jr., Secretary of DEQ Howard N. Lee, and T were all
publicly on record in 1980 and 1981 criticizing the Mining Commission’s decision, opposing the
location of a quarry adjacent to Umstead Park, and considering a legal appeal of the Mining
Commission’s reversal decision.

(7)  During the timeframe leading up to the Mining Commission’s reversal, Wake Stone
had made repeated public statements, as reflected in newspaper reports at the time, that it expected

the life of the mine to be 50 years, after which it would be donated to the State.

! The name of the agency that was NRCD in 1981 and is now DEQ has changed several times in the past forty years,
as have the names of the constituent divisions. Hereinafter, for simplicity and clarity, the current Departmental
acronym “DEQ” will be used to refer to the agency, the relevant division, and their predecessors.

2
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(8) It was the desire of DEQ and my office to try to reach a compromise with Wake
Stone to avoid any further appeals or judicial disputes if possible. Negotiations occurred between
the parties at the time in an effort to reach agreement regarding the terms of the permit to be issued,
including, but not limited to, the wording of the conditions pertaining to the timing of Wake
Stone’s donation of the quarry property to the State of North Carolina.

(9)  Wake Stone did not want any limits on the timing of donation of the property. The
Governor and I, and others, did not want a permit to be issued for this mine at all. In the end, an
agreement was reached to include verbiage to require a cessation of mining operations and trigger
exercise of the State’s option to acquire the quarry property in at most 50 years, i.e., a 50-year
sunset provision. In return for Wake Stone’s agreement, DEQ and our office would refrain from
appealing or otherwise challenging the Mining Commission’s decision. As a result, the issued
permit including the provision that the donation of the property would occur at the conclusion of
50 years if not before.

(10)  TIalso find it difficult to believe Wake Stone would have accepted the permit if the
use of the word “sooner” was an error. This was not a small or insignificant point.

(11)  In the process of refreshing my recollection, I reviewed a variety of public records,
including information relating to the basis for Wake Stone’s 2018 request to modify condition 5.B
of the permit of May 13, 1981, to change the phrase “whichever is sooner” with “whichever is
later.” Inclusion of the terms phrase “whichever is sooner” is consistent with my recollection of
what was ultimately agreed upon at the time, since it insures a cessation of mining operations and
exercise of the donation of quarry property option in no later than 50 years.

(12) Based on my review of certain public records, it is my understanding that over

nearly a 37-year period of time since issuance of the Wake Stone permit on May 13, 1981, there
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December 31, 1980

NORTH CARQLINA
MEMORANDUM ATTORNEY GENERAL'S OFFICE

TER 1198

TO: Mining Comnission
[WIBERERY £OTHLY SECTION
FROM: Becky French
RE: Wake Stane
Facts

The Mining Commission is empowered to issue a mining permit "con-
ditioned upon compliance with all requirements of the approved reclama-
tion plan for the operation and with such further reasonable aud
appropriate requirements and safequards as may be deemed necessary by
the Department to assure that the operation will comply fully with the
requirements and cbjectives of this Article.” N.C. Gen. Stat. 574-51.
in addition, it may deny a permit if '"the operation would have a signi-
ficantly adverse effect on the purposes of ja publicly owned park,
forests, or recreation area." N.C. Gen. Stat. S574-51(5).

Wake Stone owns some land and has an option to purchase other land
adjoining Umstead State Park. 1t secks a permit to quarry stone there.
It has shown a willingness to deed te the State of North Carolinma 78
acres which adjoin the park at the end of 50 years if it cbtains the
permit.

Which is the best means for the State to permit Wake Stone to
quarry stone for 50 years while assuring itself of good title to the 78
acres at the end of the term?

Answe;

The State's intercst is best protected if it owns the land in fee
simple absolute and Wake Stone has the right to a profit a prendre in
the stone for a term of years and on condition subsequent. Wake Stone
should convey the land in fee to the State in consideration for which
Lhe State should grant Wake Stone the profit a prendre. This mutual
exchange will help to assure the enforceability of covenants that Wake

Stone makes as part of the transaction.
1

The right to a profit a prendre is closely analogous to an ease-
ment; in fact, the same rules apply,to both in most cases. Webster,
Real Estate Law ia North Carolina 5309 (1971} {hereinafter cited as
Webster). The Restatement of Ptdﬁerty in 5450 describes a profit s
prendre as a tvpe of easement. Unlike an easement, however, a profit a
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prendre "gives its owner the right tq remove some specified prcduct of
the so0il from the land." Webster, %309. A profit a prendre may be
acquired by grant, reservation, or prescription; it may be in ETOSE Or
appurtenant; and sn appurtenant protit z prendre passes upon transfer of
the dominant lands. 1d. Finally, a profit a prendre may bes created for
a defln%fe pEJ]Od at the end of whirch it expires automatically. Cf.
Webster &

If the State in this case has a fee simple and Wake Stone has a
profit a prendre, the State would have the most extessive interest
possible while still permitting the operation of a gquarry since its
interest would be present and possessory. (The State cannot, of course,
exercilse its right to pessession so as to conflict unreasonably with the
profit a prendre. See Setzer v. Annas, 286 NC 534, 212 SE2d 154
{1975).) Wake Stone would acquire title to the stone by extracting it.
Builders Supply Co. v. Gainey, 282 NC 261, 192 SE2d 449 (1972).

The main drawback to the State owning the laund in fee and Wake
Stone having a profit a prendre concerns liability for taxes. Gen-
erally, real property owned by the State is exempt from taxation, but
only "if it_is used wholly and exclusively for pubiic purposes." N.C.
Gen. Stat. 5105 =278.1(r3(1). Use of the land in question by a private
entity for private purposes clearly falls outside of this exemption.
CEf. In re North Carclina Forestry Foundaticn, 296 N.C. 330, 250 SE2d 236
(1974) {timberland owned by charitable foundation, and leased to paper
company for 93 years for operation as 2 commercial timber farm, not
exempt from properlLy taxes even though the proceeds of the lease were
used for educational purposes).

The State should grant the profit a prendre for 50 years "upon the
express condition that" Wake Stone pays, in the manner described helow,
all property taxes. Thus, the grant is on condition subsequent with a

ower of termination in the State. Simes, The Law of Future Interests
gl& {2d Edition, 1966} (hereinafter cited as Simes). This power of
termination should be distinguished from the automatic termination which

takes place at the end of the 50 years term.

N.C. Gen. Stat. §105~302(11) sets forth how the interests shrnuld be
listed for tax purpeses. It provides:

When land is owned by one party and improvements theresn or
special rights (such as mineral, timber, gquarry, waterpover,
or similar rights) therein ave owned by another party, the
parties shall 1list their interests separately unless, in
accordance with centractual relations between them, both the
land and the iwmprovements and special rights are listed in
the name of the owner of the land.

The interests should be listed separately in order to shield the State's
fee simple from liability for Wake Stone's failure to pay Lakxes on its
profit a prendre, and also to avoid the embarrassment of having a State
interest directly involved im a foreclosure proceeding. (While the
profit a preadre ceases to exist upon Weke Stone's failure to pay taxes

-

A
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and the State's exercise of the power of termination, the taxing author-
ity might still try te foreclose on it.) Each year Wake Stone should
pay directly Lo the taxing authority whatever taxes are assessed on the
profit a prendre, and pay to the State an amocunt equal to the taxes it
owes on the remaining interest {which the State will then pay to the
taxing authority). This payment Lo the State may constitute income for
federal tax purpeses under IRC 5115, The federal income tax can be
viewed as the price of certainty in acquiring good title.

Further conditions subsequent of the profit a prendre, or condi-
tions of the permit, or both, should include (1)} restrictions on
quarrying or related activity within a set distapce of the existing park
boundary, the cutting of timber, and the use of explcsives; and (2) the
requirement that the Mining Commission or an engineer that it designates
give prior approval of the location of open pits, other openings, waste
material dumps, ponds, fluent ditches, reoads, buildings, and machinery.
Accompanying Lhis fairly extensive regulation should be a means for
settling disputes such s arbitration or appeal to the Mining Commission
or to the KRCD. F[Fipally, the deed shkould contain a covenant against
assignment of Wake Stone's profit a prendre. This extensive detail in
the deed would, of course, also be included in the actual permit itself.

1T

Other means by which Wake Stone could quarry stone on the land for
50 years while attempting to assure the State of title to the land on or
tzfore the end of the term includee a divisien of mineral and surface
rights, a defeasable fee and an executory interest, a miaing lease, a
contract to convey, and a life estate and a remainder.

1f Wake Stone were to retain the mineral rights but grant to the
State the surface rights, it would in effect divide the cwnership of the
iand horizontglly. Each party would held its interests in fee simple.
CF. Webster, 58. The result would be unfavorable to the State because
it counld never be sure to acquire all rights in the tract and merge the
separate interests.

If Wake Stone had 2z defeasable fee for 50 years and the State a
springing executory interest {i.e. a fee simple estate to begin in 50
years), Wake Stone would '"be able to commit such acts in impairment of
the value of the premises as the owner of a fee simple may normally

perform,” and the State could preobably “enjoin waste on if ({Wake
Stome's) acts were 'wanton or unconscionable'..." Simes, S46. Simes
notes, however, that "there seems to he no authority on the point." Id.

Thus, the law here is so murky that the State could not proceed with
confidence.

The best alternative to the profit a prendre is a 50 year mining
lease to Wake Stope, with the feec simple in the State. The mining
"lease" would give Wake Stone fee simple title to the stone in place;
that is, unlike ia the case of a profit a preadre, ownership of the
stone would not be contingent vpon sgverance, at least during the term
of the lease. PBurby, Rcal Property 522. Only upon termination of the

Furthermore, the ™"nature of the grant is not changed by the fact that

- 3..
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the transfer is called z ‘lease.' Since the conveyance of a freehold
estale is involved, a covenant against assignment is null and void.”

Id. Thus, a mining lcase would give to Wake Stone a more substantial
interest which would be harder for the State to control than a profit a
prendre. It would alsco involve the same possibility of federal income

tax consequences as 3 profit a prendre even though the payments to the
State were described as rent. The State properity tax results would also
be the same.

A contractual undertaking by Wake Stome to convey the land in 50
years has a fair chance of just giviag the State a lawsuit. Even if
Wake Stone agreed to pay the costs of a suit brought to compel specific
performance, its covenant_ would be worthless if it were insolvent.
Moreover, N.C. Gen. Stat. §L"39 appears to cut off the State's right to
enforce such 2 contract. It states:

No action for the recovery or pessession of real pro-
perty shall be maintained, unless it appears that the plain-
tiff, or those under whom he claims, was seized or possessed
of the premises in question within twenty years before the
compencement of the action, unless he was under the disabi-
lities prescribed by law.

¥ipally, a life estate in the president of Wake Stone, with
remainder to the State, seems particularly ill-suited to the facts of
this case since the life tenant and his heirs and assigns could poten~
tially be divested of a valuable interest tomorrow. ] doubt if they
would agree to it.

BF/dap
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e Regardless of its initial appearance as designed and constructed, with time a concrete wall
will deteriorate, resulting in an even more jarring view from the park. A concrete barrier
will likely last the life of this permit, but its deterioration will be there for all to see for a
very long time.

e A concrete wall does not allow for water infiltration. The wall and its supporting foundation
will increase water runoff on both sides of the wall including onto park property. We are
particularly concerned about any additional runoff that will eventually reach Crabtree Creek,
which serves as part of the park’s boundary with the existing quarry and then flows into the
park. This concern is heightened by the recent listing of the Neuse River Waterdog
(Necturus lewisi) as “threatened” by the U.S. Fish and Wildlife Service, and the potential
presence of this species in the area.

e A concrete wall acts as an absolute barrier to terrestrial wildlife, reducing access to available
food and shelter. The proposed quarry expansion comes at a time when there is a growing
consensus among biologists of the important role that large tracts of urban wildlife habitat
such as Umstead State Park play as corridors for migrating species, and the impact that land
conversion and fragmentation have on our ability to serve that role effectively. '

Changes to the application that expand the mining areas and reduce buffers only exacerbate and do
not mitigate the likely negative effects on the park. These effects include our previously expressed
concerns: noise impacts, sedimentation/water quality, dust/air quality, truck traffic and blasting, loss
of wildlife corridors, and loss of potential park expansion. We also believe several other issues
related to recent public comments and regulatory action require further investigation by the State or
Wake Stone, including the growing concern from the public that fly rock from blasting could
become a danger to park visitors and those using adjacent trails, and the need for an environmental
assessment that addresses the direct, secondary, and cumulative impacts of the proposed quarry.

Finally, we note that in its response regarding the permit modification and how it would impact
eventual land donation to the State, Wake Stone quoted the Mining Commission when arguing that
donation was only to occur when all quarryable stone was removed from “all of the land belonging
to or under the control of Wake Stone Corporation during the period of its quarry operations.” Yet
in the very next sentence, the company acknowledges that the Odd Fellows tract is only now under
its control and presumably was not at the time of the Mining Commission decision. We ask that
when weighing the various proposals regarding this matter and interpreting prior decisions of the
Commission, you consider whether such a significant expansion of the quarry was ever
contemplated. As far as DPR is concerned, we have always — since our then-Director reviewed a
draft permit including the “sooner” language in 1981 — relied upon the plain language of the permit

! While the public is most familiar with our recreational mission, DPR also plays an important natural resources
stewardship role, including the protection of wildlife habitat. One of our primary partners in managing wildlife habitat
is the N.C. Wildlife Resources Commission, which addressed the impacts of mining and quarrying in its 2015 Wildlife
Action Plan (with a 2020 Addendum) as follows:

The primary direct impacts to wildlife resources from mining and quarries (not instream mining) relate to land
conversion. Additional impacts can result if stormwater runoff is discharged offsite to surface waters. New and
expanded mines and quarries may impact high-quality terrestrial uplands, wetlands, or streams. Water quality can be
impacted if water from a mining site is discharged before it is appropriately treated to remove pollutants (page 694).
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and planned for the land donation to occur at the “sooner” date of 2031 or the exhaustion of
quarryable stone at the existing quarry.

Thank you again for this opportunity to comment, and please let us know if we can provide any
additional information or other assistance.

Sincerely, G)

Dwayne §atter80n

Director, NC Division of Parks and Recreation
Enclosures
ce: Jeff Michael, Deputy Secretary, DNCR

Phillip Feagan, General Counsel, DNCR
Brian Strong, Deputy Director, DPR
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DIVISTON OF I'"ARKS ALD RECHBATLON
Mav 11, 1981

MEMORANDUM

T

Steve Conrad

IROM; Jim Stevens

SUBJECT: Pecommended Changes to Draft Permit

r'-

P

I

e

Pe

I

T a———— s

for Wake Stone Corporation

2, para, 5 - Rewrite S ¢ Plan section to read:
The gite plan referred to in this permit shall indicate tho topoqgraphic
site plan of the Wake Stone Corporation revised March 10, 1981, with
the follewing exceptions:

1) The berm and associated disturbances located along the northern
boundary shall not be constructed unless approved by the Department,

2) The dotted line labelled as buffer aleng the northorn boundary and
along the eastexrn boundary south to the 10 year buff{er line shall
be deleted,

4, para, 1, Line 1 - and para, 2, Line 1 ~ The following statement after
"undisturbed buffer” and "undisturbed buffer zone" respoectively:
«.» Of existing natural vegetation ...

4, para., 3 - Rewrite para, to read:
The only excepticns to these undisturbed buffers of natural vegetation
arcs

4,Section C, - Delete this section, It is unnecessary and potentis 11y harmful,
The property owner has every right to post his property against winderers.
Any statement regarding removal of trees leaves th~ door oper to potontinlly
drastic changes in forest cover, This could 1sad to adverse eoffeci on park.

4, para, 3, Section D -~ Accommodate missp:lled

5, Se~tion 5, H - Add Memorial Day

6, Section 8, A Line 6 - Change to read:
Building, commercial or institutional building, park picnic sheltor or
park trail.

6, “cction 8, B Line 4 - Change to rnrads

Church, school, public building, commercial or institutional building, park
picnic sholter or park trail
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I+ 7, Section 9, Line 4 - Change Lo read:
taining undisturbed buffer areas of natural vegetation ....

be 7, Section 9, Construction of Berms Subsection ¢, Add the following sontence
at end of subsection C:
The alignment of the berm may vary from the approved site plan as is
necessary to provide the 50 fret oﬂ undisturbed land between the park
boundary and the toe of the berm and assuring an acceptable angle of
reposce for the slope of the borm,

r. 9,Rcciamation Conditions, Section 1, Line 3 - Change to read:
A condition suitable for those wildlife populations that existcd prior
to site disturbances and for those types of ocutdoor recreation that
are compatible with maintaining those populations,

p. 10, Section 3, Seedbed Preparations:
fome statement needs to be made here regarding protection against mmnoff into
surrounding or adjacent watercourses,

p. 11, para. £, Linc 10 - Change to read:
Spacing will bhe 4' on center for revegetation purposes,

p. 11, para, 6, Linc 5 - Constituting irstead of constitution,

p. 12, para, 3, Tine 1 - Rewrite to read:
The conveyance of the quarry site, if approved by the Skate, shall he

LR

p. 12, para. 5, Line 1 - Insert the word "may" for "will”,

J85, jr/ARE/cam
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EALES

DEPARTMENT OF NATURAL RESOURCES AND COMMUNITY DEVELOPMENT
DIVISION OF LAND RESOURCES

LAND QUALITY SECTION

PERMIT
for the operation of a mining activity
In accordance with the provisions of G. S. 74-46 through 68,

"The Mining Act of 1971", Mining Permitting Regulatiom 15
N.C.A.C. 5B, and other applicable laws, rules and regulations

Permission is hereby granted to:
WAKY STONE CORPORATION » permittee
for the operation of a CRUSHED STONE QUARRY
entitled, CARY QUARRY » permit no.
and located In WAXKE County, which shall provide
that the usefulness, productivity and scenic values of all lands
and waters affected by this mining operation will receive the

greatest practical degree of protection and restoration.
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In anccordance with the application for this mining permit, which

is hereby approved by the Department of Natural Resources and
Community Development, hereinafter referrcd to as the Department,

and in conformity with the approved Reclamation Plan attached to

and incorporated as part of this permit, provisions must be made

[uor the protection of the surrounding cenvironment and for reclamation
of the land and water affected by the permitted mining operation.

This permit is expressly conditioned upon compliance with all the
requirements of the approved Reclamation Plan.  However, completed
performance of the approvoed Reelamation Plan is a separable obligation,
scecurced by the bond or other securities on file with the Department,
and may survive the expiration, revocation or suspension of this permit

This permit is not transferable by the permititee with the following
exception: If another operator succeeds to the interest of the per-
mittee in the permitted mining operation, by virtue of a sale, lease,
assignment or otherwise, the Department may release the permittee from
the duties imposcd upon him by the conditions of his permit and hy the
Mining Act with reference to the permitted operation, and transfer the
pormit to the successor operator, provided that both operators have
compliced with the requirements of the Mining Act and that the successor
operator agrees to assume the duties of the permittee with reference to
reclumation of the affected land and posts a suiiable bond o1 other
seeurity.

Ih the event that the Depariment determines that the permittee or
permittee's suceessor is not complying with the Reclamation Plan or
other terms and conditions of this permit, or is failing to achieve

the purposes and requirements of the Mining Act, the Department may
give the operator written notice of its intent to modify, revoke or
suspend the permit, or its intent to modify the Reclamation Plan as
incorporated in the permit. The operator shall have right to a hearing
at a designated time and place on any proposed modification, revocation
or suspension by the Department. Alternatively and in addition to the
above, the Depariment may institute other enforcement procedures authoriz:
by luaw,

Definitions

Wherever used or referred to in this permit, unless the context clearly
indicates otherwise, terms shall have the meaning as supplied by the
Mining Act, N.C.G.S. 74-49.

Site Plan

The site plan referred to in this permit shall indicate the topographic
site plan of the Wake Stone Corporation revised March 10, 1981, except
(he berm loeated along the northern boundary shall not be constructed
unless alB)rovedl?by tﬁe Depavtiment. gupmsr Aoour w.flf'ﬁ@f A LONG Norrsaen
Park %ﬁ&;\lh 3 ?T‘ /9'07917?01\( or QUF’_%W ST -
rark m7 VE CRAE L

whenever used or referrved Lo in this permit, the term "park"” shall

mean the William B. Umstead State Park.
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Conditions

The permitted mining operation shall not violate standards of air
quality, surface water guality, or ground water quality promulgated
by Lhe Environmental Management Commission.

This permit shall be effective from the date of its issuance until

Act,

and shall be subjecl to the provisions of the Mining
N.C.G.S. T4-46, et. seq., and to.the following conditions and

limitations:

1.

Wastewater Control

Any wastewater processing shall be in accordance with permit
requirements and regulations promulgated by the Division of
Fnvitonmential Management

Tust Control

Any mining process producing air contaminant emissions shall

e subject to the permitting requiremenlts and regulations pro-
mulaated by the Division of Environmental Management. The
operator will take whatever reasonable precautions necessary ?7
to prevent or minimize the fugitive dust from going offsite.
Such measures include but are not lTimited to:

A, The acceoss road Lo thoe quarry, (rom the scale house Lo
SR 1790, shall be paved. Wake Stone Corporation shall
cooperate with the Department of Transportation in paving
SR 1790 from the entrance to Lthe quarry to the intersection
with SR 16hd. M T~ ABICT AL ESION OF (INTTRSECTION 7
MO FHNG TV DU o« PUSTT CpNTRS L :
. The provisions of the air guality permit #4386 shall be
followed.

C. A water wagon with sprays shall be used for wetting roads
to prevent dust.

D. Sprays shall be used throughout the plant at transfer points
Lo controt dust.

Y. Drill hole dust shall be controlled by wetting or other means.

F. Dust concrol at the crushers and screens shall be maintained
by the use of water sprays.

G. A water spray shall be provided Tor highway haul trucks.

[i. Washed stone shall be stockpiled within the part of the
designated plant area which is closest to the park.

(el i T

-
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3. Bulfer Zones JF-»&’ oo Vi

An undisturbed buffex/\shall be maintained between the mining

disturbance and Park property as indicated by the "10 ycar

bulfoer” shown on the site plan diated Mageh 10, 1981,

: T2,

’gg% " An undisturbed buffer m,‘ffﬂm‘i’ also be maintained between
Ean 2 —VES-. the top edge of the bank of Crabtree Creek and any mining
W(NM> disturbance within the 10 year permit arca. The buffer zone

shall be of sufficient width to prevent offsite sedimentation

and to prescrve the integrity of the natural watercourse. In

any event, the width of the buffer shall not be less than 100

feet, measurcd from the top of the nearest stream bank.

TTHE ONAf EXCELNOSE TP TRASE (SO STVINREAD BUFLRE OF N ATRAG

Both buffers will be disturbed subject only to the lollowing, -

exceptions: MEGETMT WA ARE L

A. The construction of berms as approved by the Department
for visual and noisc screcning.

o
-

B. The installation of drainage and scedimentation control:s

a % to protcct the Crabtree Creck.
r Y
’4” m;é; " The removal of dead, dangerous and leaning trees which 25>
o {}y\'f/a@;‘ - might make the area dangerous to persons wandering into T4
i AT the buffer avea, Wy ? 70 awer! LATITVOE
of o
wke o o
#ﬂ’f)’faﬂ\", D. Such crossings as may be necessary in [uture years to
j ¥ aceomodate the installation of utilities.
i Lfﬁl@&b Mmadafa

»
]31/200@9'\ 1, FErosion and Scdiment Control

¢
m&‘ A. Adcequate mechanical barriers including but not limited to
QJNQI diversions, carthen dikes, brush barriers, silt check dams,
’ﬂ silt retarding structures, rip rap pits, or ditches shall

be provided in the initial stages of any land disturbance
to prevent sediment from discharging onto adjacent surface
arcas or into any lake or natural watercourse in proximity
to the affected land.

B. The existing lakes shall Le used to trap sediment from initial
mining disturbances. The spillways ol the existing lakes shall
be further stabilized as necessary to prevent erosion of the
spillway from runoff from the affected lands. The embankments
of the existing lakes shall bé improved if necessary to insure
the stahility of the embankments.
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C. The angle for graded slopes and f£ills shall be no greater
than the angle which can he retained by vegetative cover
or other adequate erosion control measures, structure, or
dovice. In any cvent, exposed slopes or any excavated
channels, the erosion of which may cause offsite damage
due Lo siltation, shall be planted or otherwise provided
with ground cover, devices oOr structures sufficient to
restrain such erosion. '

D. Drainage shall be provided cither through or around any
herms thal would otherwisc obstruct natural drainage.

5. Noise Abatement

All reasonable precautions shall be taken to minimize the
impact of operational noise upon @ig: _?ark. Such measures
shall include bul not be limited to:

A. Noise barriers belwecn the park boundary and the crushers
and screening towers to minimize noise levels at the park
shall be provided from  -the outset of the operation. Noise
barriers may be enclosures, walls, bins, structures, stock~
piles, or natural terrain. In the event there is disagreement
over the required noise control measures, the final design
and emplacement of noise barriers shall be determincd by
qualificd noise and engineering consultants mutually agreed
upon by both parties.

B. The plant shall be 1ocated at the lowest feasible elevation.

C. The plant shall be designed so that the primary crusher can
be relocated in the pit at the earliest possible date.

D. The chutes used in processing shall be rubberizgd.

. Compressors with noise abatement enclosures (currently called
whisperized compressors) shall be used with track drills to
open the quarry. Once the quarry is opened, ecither hydraulic
or down-in-the-hole drills shall be used to further reduce
noise.

F. Pit haul trucks shall be cquipped to exhaust through the
beds of the trucks to muffle engine noise.

G. Conveyors rather than trucks shall be used for stockpiling
material.

. H. The quarry and stone process operations shall be operated
HQ“L, only on Monday through Y¥riday and shall not be opcrated on
gmLP the following recognized holidays: New Year's Day, Easter
%22@ Monday, Fourth of July, Labor Day, Thanksgiving Day, and
+W ﬂy‘ﬂ . Christmas Day. A reasonable amount of hauling of processcd
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Gﬂﬂﬂﬁu/' stone from the stockpile areas is permitted until noon
Tifﬂ/ on Saturdays, but hauling shall not be done at any other
vggaﬁ time on weekends or on holidays without prior approval

hy the Depariment.

6. Processing Plant Location

A. The processing and stockpiling facilities shall be located
as indicated on the Wake Stone Corporation site plan dated

March 10, 1981 AS AYWENOED RerE(N -

B. The plant shall be located to place the processing and
stockpiling facilities at the loweslL possible elevation
to reduce visibility and noise impact on the park.

C. The location of the pit shall be such that, once the over-
burden is removed, the quarry excavating cquipment-i.e.
compressor and drill, shovels, and trucks-can be placed at
un ¢levaltion lower than the surrounding natural ground in
the initial phases of quarrying.

7. DPrevention of Stagnant Pools

The affected land shall be graded so as to prevent collection
ol pools of water that are, or are likely to become, noxious
or foul. Necessary structures such as drainage ditches or
conduits shall be constructed or installed when required to
prevent such eonditions.

8. DBlasting

The following blasting conditions shall be observed by the
operator to prevent hazard to persons and adjacent property
from thrown rock or vibrations:

A. In all blasting operations, cxcept as hereinafter otherwise
provided, the maximum peak particle velocity of any component
— of ground motion shall not exceed 1 inch per sccond at the

C///”ﬂ#” immediate location of any building regularly occupied by
tﬂ?bft!ﬁa human beings such as dwelling house, church, school, public

c#“‘ S building, or commercial or institutional building. A smaller
?l 1Bﬁﬂbs peak particle velocity may be required to protect neighboring
structures or equipment vulnerable to vibrations less than 1
/ inch/second peak particle velocity.

\ B. Airblast overpressure shall not exceed 128 decibels linear
(dBL)~-"warning," 132 dBL '"caution,!'" and 135 dBL "maximum" as

\‘“—"ﬁﬁ measurced at the immediate location of any dwelling house,
church, school, public building, or commercial or institutional

building.
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C. The operator shall tule all rcasonable precautions to
insure that flyrock is not thrown beyond areas where the
access is iemporarily or permanently guarded by the operator
Should flyrock occur beyond the guarded area, it shall be
reported to the Department immediately. The Department will
conduct 2 thorough investigation to determine the cause.
Failure to take corrective measures to prevent flyrock
and repeated instances of flyrock shall be considered a
violation of the permit.

D. Operator shall maintain records on each individual blast
describing: the total number of holes; pattern of holes;
depth of holes; total pounds of cexplosives, maximum pounds
per delay interval; amount of stemming and burden for each
hole; and blast location. Records shall be maintained at
the poermittee's mine office and copices shall be provided to
the Department upon request.

Vigual Scx (,(.nln;,.',[’ NWML- VEGWWﬂE/

The operation shaTll be Situ: d to optimize natural screening

of the operation from public vidéw Trom Interstate 40 and the

IPark property. The visual screening plan shall include main-
(aining undisturbed buffer arcaseyds shown on the site plan dated
March 10, 1981p Additionally, a vegetated earthen berm shall be
fonsiructed cast of the processing plant and stockpile area as
shown on the revised site plan. Visual screening such as vegetated
carthen  berms and/or evergreen trees shall be placed as necessary
Lo supplement natural screcning.

Construction ol Berms

A. A vopctated carthen berm shall be constructed between the
Wake Stone Corporation plant and the western boundary of
the park avshown on Wake Stonc Corporation's site plan dated
March 10, 1981 4< AVWIENTED HEAEW W] .

B. DBerm dimensions shall be no less than indicated on Wake Stone
Corporation's site plan dated March 10, 1981vand may be higher
and longer than shown. 45 ANVERIOED rHiee: R

C. The side slopes ol the berm shall be graded to a stable grade
of 2 horizontal to 1 vertical grade or flatter and revegetated
on the sides and top with grasses and evergreen trees. The
toe of the berm shall not cncroach on the park property boundary
and shall be at least 50 feet from the boundary.

. Other berms may De required as mining progresses to reduce the
noise and visual impact upon the park.

T TTRE. ALopmENT o THE Ream MY VRRY o, THe.
APFOANED S(TE PHAN AS 15 RECESSARY 1O RoViDe tHE. 5P Feer—
¢ UINDISTURBED 1AND SETWEES YHE. FARA Wuoﬁm AND THE.

WE OF THE B 1

D ASSuRmMG
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Highwall Barrier %mQH%&?

A physical barrier consisting of a fence or boulder barriers,

gcte. shall he maintained around the perimeter of any quarry
highwall.

Annual Leport

An Annual RNeclamation Report shatl be submitted on a form supplied
by the Department on February 1 of cach year until reclamation is
completed and approved.

Surety Bond

The security which was posted pursuant to N,C.G.8 74-54 in

the form of $25,000.00 Blanket Bond is sufficient to cover the
erushed sLone operation as indicated on the approved application.
This security must remain in force for this permit to be valid.
The total affected land shall not exceed the bonded acreage.

4&){ e ?mwmﬁmvﬂaj MW - CANND T AHTEL
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APPROVED RECLAMATION PLAN

The Mining Permit incorporates this Reclamation Plan, the performance of which
1s a condition on the continuing validity of that Mining Permit. Additionally,
the Reclamation Plan is a separable obligation of the permittee, which continues
beyond the term of the Mining Permit.

The approved plan provides:

Minimum Standards As Provided By G. S. 74-53

1.

The final slopes in all excavations in soll, sand, gravel and other uncon-
solidated materials shall be at such an angle as to minimize the possibility
of slides and be consistent with the future use of the land. ?

MV DOES ONE. PREOETILN (n o WAL Y¥dar pse (5
Provisions for safety to persons and to adjoining property must be provided
in all excavations in rock.

All cverburden and spoil shall be left in a configuration which is in
accordance with accepted conservation practices and which is suitable for
the proposed subsequent use of -the land. ? -

No small pools of water shall be allowed to collect or remain on the mined
area that are, or are likely to become noxious, odious or foul.

The revegetation plan shall conform to accepted and recommended agronomic
and reforestation practices as established by the N.C., Agricultural

Experiment Station and the N.C. Forest Service. AT Avess TME SPECCFC
REFLREN ciES ?

6. Permittee shall conduct reclamation activities pursuant to the Reclamation
Plan herein incorporated. These activities shall be conducted according
to the time schedule included in the plan, which shall to the extent
feasible provide reclamation simultaneous with mining operations and in
any event, initiation of reclamation at the earliest practicableftime after
completion or termination of mining on any segment of the permit area and
shall be completed within two years after completion or termination of mining.

RECLAMATION CONDITIONS

1. Provided further, and subject to the Reclamation Schedule,
the reclamation shall be Lo restore the affected lands to

a condition suitable fBr wildlifgand recreation. AeeBiguous
HGTE FUPVLATIMIES ERISTING PROYA TO Stre. IS CES AND Fore. VARIUS Feimes oF OUTROOR

2. Specificgtions for reclamation shall be ag follows:ﬁ&mﬁ&ﬁ@ﬁg%i;
CONSUTENT WITH o UNTROINING (IOLH)FE PIPSIATZINS .
A. The process plant area shall be graded and smoothed.

B. Any sideslopes in unconsolidated material shall be graded
to a 2 horizontal to 1 vertical grade or flatter.
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Suitable benches shall be left in the rock excavation to
provide support where rock weakness could lead to collapse
of high walls.

D. Overburden shall be used for site grading or berm construction
at approved locations.

E. Settling ponds shall be draincd and stabilized to prevent
erosion.

F. 0il, greasc, scrap metal, wood and other debris shall be
removed from the surface and delivered to scrap dealers
or landfilled in an approved manner.

G. Any diverted or re-established drainage channels shall be
restored to a stable condition.

H. The affected land shall be graded to prevent the collection
of noxious or foul watecr.

Revegelution 'lan

All reclaimed areas in unconsolidated material shall be re-
vegetated utilizing the following provisions:

Site Preparation: The ground will be graded and/or shaped

whoere necessary seepingda—mindt—the—awdtimatevsa—ol-the site,

but in no case will any slope greater than 26 degrees in un-
consolidated material be left. Loose rock, woody material,

and other obstruction that will interfere with the establishment
of vegetation planned for the site will be removed and/or buried.
Surface runoff that might concentrate to cause undesirable erosion
will be controlled by terraces or diversions diverting water to
protect outlets.

Lime and Fertilizer: Liming and/or fertilizer will be conducted
in accordance with soil test results and as required for vegetation
plannced for the site.

Seedbed Preparation: Lime and fertilizer will be mixed with the
501l to a depth of 3 1o 4 iaches where conventional equipment

can be used. On slopes steeper than about 2:1, soils will be
vrooved or searified along Lthe contour Lo provide for rctention
of seeds and nutrients on the slope until germination and growth
is started. On steep slopes not accessible to machinery, seed and
nutrients will be applied by hand.
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Vegetation: Sericea Lespedeza and/or Weeping lovegrass will
be established on the site to provide ground cover and erosion
control. When using Sericea Lespedeza, scarified seed will be
applied when reclamation is conducted during spring months and
ungcarified sced will be uscd during the fall.

Application will be in a uniform'manner either by machine or
hand at the rate of 50 pounds of lovegrass, Lespedeza, or com-
bination per acre. Sced will be covered to a depth of 1/8 to
1/4 inch and the soil then [irmed with a cultipacker or similar
equipment. Mulch consisting of dry, unchopped small grain straw
or similar tvpe malerial will be spread evenly over the surface
at the rate of 1 to 2 tons per acre or until about 75 percent of
the soil is hidden, Loblolly pine seedlings will be planted at
selected sites to provide a vicw screen to provide revegetation.

- .n?Spacing will be -abeut—4L-%—4! for revegetation purposes.

e

A ON CEOIER
Maintenance: DPlant replacement and other maintenance that may
be required to establish vegetative cover appropriate to the
reclamation plan for this site will be carried out until veg-
etation is properly ostablished.

Reclamation Schedule

Some reclamation activities, particularly those relating to
conirol ol crosion, will be conducted simultancously with

mining activities. Diversion channels or terraces that may be
required to control surface runoftf on the property will be
cstablished and revegetated as soon as they are constructed.
Portions of berms will be revegetated as completed. Final
reclamation activities will be initiated at the earliest practicable
time alter complction or termination of mining on any segment of
the permit area, and in all instances reclamation activities will
be completed within two years after completion or termination of
mining.

Donution Lo Statce

This provision is pursuant to Wake Stone Corporation's offer

to donate the quaTry site to the State as part of its reclamation
plan.

The term, "quarry site," shall include the entire pit as it
exists after quarrying has been completed, a strip extending

at least 50 feet back from the top of the slope of the pit on
all sides and a reasonable area to connect the pit and surround-

ing strip to the Park, constitut}¥¥ a total area of at least 75
acres. ’
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During thec option period, Wake Stone Corporation shall have
the right to encumber all of its remaining property from time
Lo time by mortgage, deed ol trust or other securily agreement
then in common use for the purpose of securing one or more
bona fide obligations of Wake Stone Corporation, such as the
payment of money or the providing of any goods or services.,
The option to the State shall be subordinate to each such
encumbrance in the same manncr and to the same extent as if
such option had been recorded after the recordation of each
such encumbrance.

The right of the State to exercisc its option shall be subject

to

A Wake Stone Corporation not being prohibited by the U.S.
Government, State of North Carolina, Wake Couniy, any

“zflnunicjpality having jurisdiction, or by any court from

é)A\ ( removing Wake Stone Corporation's property all quarryable

@ﬁﬁa stone which is outside the buffer zone referred to in

l €94%:) condition 3, page 4. The requirements by the State that

/fpf/ ﬂé Waike Stone Corvporation comply with laws and rules and

E‘g £ \Cfﬁx regulations generally applicabl.: to stone quarries shall

‘gf%pp ,(ﬁé’ not be deemed a prohibition of gquarrying for the purpose

&g/ of the option agreement.

lkgz(g;:iﬂﬂwwbd(é' The operation of a quarry on Wake Stone Corporation's

: d’, giz property for a minimum period of five years,

A 2 olES, \E ACIRINED By THESTATE
frﬁﬁ) The convevance of the quarry sitejshall be by deed containing

n r;ﬂ’;;? the usual covenants of warranty and conveying the quarry site

Jg;P 0 free and clear of all encumbrances except those existing at

i ( the time of Wake Stone Corporation's purchase, ad valorem taxes

vée at the time of conveyance (which shall be prorated), and such

drainage and utility ecascments as shall have bheen installed in
connection with the development of the property. '

The option may include such other terms as are mutually accept-
able to the State and Wake Stonc Corporation,

The method by which the quarry sﬁﬂxe;agﬂ be donated to the

State is as follows: Upon acquisition of the land by Wake

Stone Corporation (by the exercise of its options to nurchase),
Wake Stone Corporation will grant to the State an option which,

if exercised by Lthe State, will require that Wake Stone Corporatic
convey a fece simple title to the quarry site to the State. The
State shall have no obligation to exercise its option to accept

a conveyance of the quarry site.
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The terms and condilions ol Lhe option shall be as [ollows:

A. When all gquarryable stone has been removed from all of the land
belonging to or under the control of Wake Stone Corporation during
the period of its quarrying operations and which lies between the
Park and Interstate Highway 40, it shall be the duty of Wake Stone
Corporation to notify the State of this fact. Upon receipt of
such notice, the State shall have six months within which 1t may
elect to have Wake Stone Corporation convey the quarry site to
the State. TIf Lhe State eleclts-to have Wake Stone Corporalion
convey the quarry site to the State, it shall notify Wake Stone
Corporation of such clection within said six month period. All
notices shall be by certificd mnil with return receipt requested.
If the State fails to makc an election within said six month
period or shall elect not to accept a conveyance of the quarry
site, the option shall thercupon terminate and Wake Stone Corp-
oration shall have no further obligation to convey the quarry
site Lo Lhe State.

. 1L all quarryable stone is not removed, the right ol the State
to acquire the quarry site shall accrue at the end of 50 years
from the date gquarrying commences or 10 years after quarrying
operations have ceased without having been resumed, whichever
is sooner, and notices shall be exchanged at that time in the
same manner and with the same time limitations as set forth in
paragraph A above,

L

Until the option has expired Wake Stone Corporation will not
encumber by mortgage or deed of trust any of the area designated
"BUFFER AREA" on Wake Stone Corporation's site plan dated
February 17, 1981, revised March 10, 1981, except for purchase
money security interests.

The terms and conditions relating to the donation are placed herein

to prescribe generally the boundaries of the Wake Stone Corporation

of fer. The acceptance by the State is subject to approval by the
Department of Administration and the Council of State and the ascertain
ing that the offer is in accord with the laws of the State and lawfully
adopted rules and regulations. Further, the Department’s analysis of
the condition of the land to be iransferred will be in accordance with
the eriteria identified in the '"Principles Governing the Establishment,
Exiension and Development of State Parks, State Recreatlon Areas and
State Natural Arveas."

Permit issued this the day of

BY:

Stephen G. Conrad, Director
Division of Land Resources
By Adthority of the Secretary
Q[ the Department of Natural Resources and Community Devclopment.
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ILA J. BAREFOOT
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Book 1064 - Pg. 140
Wake Co. Registry

CENTERLINE OF CREEK IS
PROPERTY LINE , SURVEY
LINE IS FOR REFERENCE
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Book 1360 - Pg. (7]
Book 1392 - Pg. 585
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Deed Book 1932, Pg. 261
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Formerly R.H. DEARSTYNE , WILLIS
HOLDING , JR., & JOHN LUMSDEN
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[Present Deed Book 2946

Present Deed Book 2953 ,Pg. 868
Formerly MACON P HARRIS .
Deed Book 1268 , Pg. 262

" Wake Co. Registry
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Present Deed Book 2967 Pg. 684
Formerly THOMAS A. BELL & HERBERT E. SPEECE
Deed Book 1748, Pg. 684

Wake Co. Registry

HOWARD A, WILLIAMS
And Others

Deed Refeorences
Book 324-Pg.474
Book 2177 - Pg. 371
Wake Co. Registry

Present Deed Book 2967,Pg.221|
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J C. ADAMS
Deed Book 613, Pg. 140
Wake Co. Registry

N53227-26'W
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INDEPENDENT ORDER OF ODD FELLOWS , INC. Present Dead Book 2956 ,Pg. 414

Formerly JOHN 6. MORTON ,JR. &
¢ EDWARD BIGGASON ESTATE
Deed Book 1360, Pg, 231

Wake Co. Registry

{Formerly S.R, 1654)

(HARRISON AVE) S.R. 1652 ==z
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ONLY,
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MAX COLLINS

WAKE _STONE CORPORATION

TRIANGLE QUARRY SITE , :

Present Deed Book2944,Pg 927
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LEGEND CARY TWSP ,WAKE CO,N. C.

DATE: APRIL 8, 1982 DRAWN BY:K. R. BELL FILE NO. 82-13-! SCALE: ["=200"
"J. FRED DAVIS, JR., INC.
PLANNING ENGINEERING SURVEYING
RALEIGH , N.C, v

RALEIGH - DURHAM ‘
Sea!
. Parcel Number Owned By Wake Stone Corporation

AIRPORT AUTHORITY "6'92':%%‘5
-y
*'T0 AL PARTIES INTERESTED IN TITLE TO PREMISES SURVEYED:
ON APRIL 21, 1982, 1 MADE AN INSPECTION OF THE PROPERTY OWNED BY WAKE
STONE CORPORATION, LOCATED AT THE INTERSECTION OF U.S. HIGHWAY # 1-40
AND HARRISON AVENUE, NEAR CARY, WAKE COUNTY, NORTH CARDLINA, AND SHOWN
ON MAP PREPARED BY J. FRED DAVIS, JR., INC., ENTITLED ''WAKE STONE

Parce! Number Not Owned By Wake Stone Corporation

N
\/)

N49°56-45"E]

—

CORPORATION, TRIANGLE QUARRY SITE'' DATED APRIL 8, 1982, CONSISTING & Hwy. Right Of Way Monument
OF PARCELS 1 THROUGH 7 AND 9 THPCUGH 12, UPON THIS INSPECTION, I FOUND
THE PROPERTY AS SURVEYED TO BE SAME AS SHOWN ON THOSE SURVEYS MADE BY o Iron Pin NTY
ME IN 1974' AND 1975 WITH THE EXCEPTION OF NOT ALL PROPERTY CORNERS NORTH CAROLINA — WAKE COUNTY
BEING IN PLACE AND VISIELE, I HAVE ALSO EXAMINED THE ABOVE MENTIONED y REGOING CERTIFICATE sopscscscasnsOFsncrcesosacnes
MAP AND FOUND IT TO BE AN EXACT AND TRUE COMPOSITE REPRESENTATION OF STATE OF WAKE COUNTY, L. RED_DAY, . 1
THE SURVEYS AND MAPS PREVIOUSLY PREPARED BY ME IN 1974 AND 1975, OF THE CERTIFY THAT THIS MAP WAS DRAWN UNDER MY SUPERVISION, FROM STATE OF NQRTH CARCGLINA, ‘WAKE COUNTY, I. Ef
SAME PROPERTY, '' . SURVEYS MADE IN 1974 AND 1975, BY JOHN S, LAWRENCE AND BENNIE NOTARY PUBLIC, DO CERTIFY THAT yOHN S.. LAWRENCE AND, —— NOTARY 1SAERTIFIED TO BE CORRECT, -THIS INSTRUMENT WAS
% — f M 5.2-/987 "R. SMITH, REGISTERED LAND SURVEYORS; THAT THE RATIO OF PRE- DAVIS, JR.. PERSONALLY APPEARED BEFGRE ME THIS DAY -"L‘-F——Am RN~ PRESENTED FOR REGISTRATION AND RECORDED IN THIS OFFICE.
- == - - CISION AS CALCUWATED BY LATITUDES AND DEPARTLRES IS - EDGED THE DUE EXECUTION OF THE FOREGOING INSTRUMENT. WITNESS ) EJ’ 3,
Make County Certification o3 Jori S, LAWRENCE, REGISTERED LAND SURVEYCR # L 786 DATE 1/_58,624 5 THAT THIS MAP WAS PREPARED IN ACCORDANCE WITH MY HAND AND OFFICIAL SEAL THIS __ 4L DAY OF I 44 THIS_ & DAY OF, 19, TMO q.och.M._
This plat approved for recording; Excmpt 0 / 6.5.47-30 AS AMENDED., th 19, . . J -
Lrom Wake County Subdivision Regulations. FIs WITNESS MY HAND AND SEAL THIS 4 DAY OF __MAY 30 \/ r . R. oh
Smay &2 77 s ﬂ 19_82 ) 7 . ’ _&AM I VNGO A2 )
Zmay g2 T Tegin RECORDED IN BOOK OF MAPS , - — / 1 & 8 it Al NoTARY PUBLIC By
" e —# - %y COMMISSION EXPIRES: __MARCH 31, 1986, . ) s
» PAGE WAKE COUNTY REGISTRY ’ ; or o eI gm0 beeos -
2 . Jo FR%{ JR, . PEGISTERED LAND SYRVEYOR # L 740 .
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ROY COOPER

Governor

MICHAEL S. REGAN

Secrerary

TRACY DAVIS

Director

Energy. Mineral &
Land Resources
ENVIRONMENTAL GUALITY

December 1, 2017

John Bratton

Wake Stone Corporation
P O Box 190

Knightdale, NC 27545

RE: Mining Permit No. 92-10
Cary {Triangle) Quarry
Wake County

Dear John Bratton:

This letter is to advise you of recent amendments to the North Carolina Mining Act of 1871 which impact the
permit term of your existing mining permit. Pursuant to the passage of House Bill 56, which became law on October 4,
2017 as SL 2017-209, all existing mining permits and any newly issued mining permits are to be issued for the life of site
or for the duration of the lease term. The “life of site” means the period from the initial receipt of a permit for the operation
until the mining operation terminates and the required reclamation is completed.

Considering the above, this letter hereby modifies your existing mining permit to remove all references to the prior
expiration date to convert your permit to a life of site or lease permit effective immediately. No action is required on your
part for this modification to be effective. Please attach this letter to your existing mining permit for future reference. The
ming name and permit number on the permit document, and all existing operating and reclamation conditions contained
therein, shall remain in full force and effect. Furthermore, all provisions of GS §74-51 and GS §74-82 still apply to all new,
transferred and modified mining permits.

In addition to the life of site or lease mining permit provision, SL 2017-209 also enacted a new annual mining
permit operating fee of $400 per mining permit number. By statute, the initial payment of this annual $400 fee must be
submitted to this office by December 31, 2017 — see the attached Invoice to remit the initial annual fee payment by this
deadline. Beginning in 2018, the $3400 annual operating fee must be submitted by July 1 of each year with the required
Annual Rectamation Report as required by GS §74-55. Failure to submit the fee by the required deadline will result in a
$50/month late fee and could result in the denial of future permit actions and/or revocation of your mining permit.

Lastly, pursuant to GS §74-54, the cap on reclamation bonds has been raised from $500,000 to $1 million. Any
adjustments needed in existing bonds will be initiated by this office or addressed during your next requested permit action
unless you contact this office with a written request to have your bond reevaluated.

The issuance of a mining permit and/or any modification to it does not supersede local zoning regulations. The
responsibility of compliance with any applicable zoning regulations remains with you.

Thank you for your cooperation in this matter. If you have any questions on the above, please contact Ms. Judy
Wehner, Assistant State Mining Specialist, or me at (919) 707-9220.

Sincerely,

W, é’L/;w./

William “Toby" Vinson, Jr, PE, CPFM
Interim Director, DEMLR

State of North Caroling | Environmental Quality | Energy, Mineral and Land Resources
512N, Salisbury Street | 1612 Mall Service Center | Ralelgh, North Carolina 27639 1612
$19 7079200
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North Carolina Department of Environment and Natural Resources

Division of Land Resources

Land Quality Section
James D. Simons, PG, PE Beverly Eaves Perdue, Governor

Director and State Geologist Dee Freeman, Secretary

March 30, 2011

Mr. David Lee

Wake Stone Corporation

PO Box 190

Knightdale, North Carolina 27545

RE: Permit No. 92-10
Triangle Mine
Wake County
Neuse River Basin

Dear Mr. Lee:

Your application for renewal of the above referenced mining permit has been approved.
A copy of the renewed permit is enciosed. The new expiration date is March 30, 2021.

The conditions in the permit renewal were based primarily upon the initial application.
Modifications were made as indicated by the renewal request and as required to insure
compiiance with The Mining Act of 1971. | would like to draw your particular attention to the
following conditions where minor additions or changes were made: Operating Condition Nos.
3E, 4B, 7A, 11, and 12B and Reclamation Condition No. 5.

As a reminder, your permitted acreage at this site is 223 acres and the amount of land
you are approved to disturb is 164.45 acres. A slight increase in the affected acreage at this
site is because of more accurate mapping of the site.

Please review the renewed permit and contact Ms. Judy Wehner, Assistant State
Mining Specialist, at (919) 733-4574 should you have any questions concerning this matter.

Sincerely,

4.1
-J rqgg\g& Bc%yla?ggf\g&

State Mining Specialist
nd Quality Section
JSBljw
Enclosures
cc:  Mr. John Holley, PE
Ms. Shannon Deaton-WRC, w/enclosures
Mr. William Gerringer-DOL, Mine and Quarry Bureau, w/o enclosures

1612 Mail Service Center, Raleigh, North Carolina 27689-1612 + Telephone 919-733-4574 | FAX: 919-733-2876
512 North Salisbury Street, Raleigh, North Carolina, 27604 » Internet:hitp://www.dir.enr.stale.nc.us/pages/landqualitysection htm
An Equal Opportunity / Affirmative Action Employer - 50% Recycled / 10% Post Consumer Paper
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DEPARTMENT OF ENVIRONMENT
AND NATURAL RESOURCES

DIVISION OF LAND RESOURCES

LAND QUALITY SECTION

PERMIT

for the operation of a mining activity
In accordance with the provisions of G.S. 74-46 through 68, "The Mining
Act of 1971," Mining Permit Rule 15A NCAC 5 B, and other applicable
laws, rules and regulations
Permission is hereby granted to:
Wake Stone Corporation
Triangle Quarry
Wake County - Permit No. 92-10
for the operation of a
Crushed Stone Quarry
which shall provide that the usefulness, productivity and scenic values of
all lands and waters affected by this mining operation will receive the

greatest practical degree of protection and restoration.

MINING PERMIT EXPIRATION DATE: March 30, 2021
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In accordance with the application for this mining permit, which is hereby approved by the
Department of Environment and Natural Resources hereinafter referred to as the Department,
and in conformity with the approved Reclamation Plan attached to and incorporated as part of
this permit, provisions must be made for the protection of the surrounding environment and for
reclamation of the land and water affected by the permitted mining operation. This permit is
expressly conditioned upon compliance with all the requirements of the approved Reclamation
Plan. However, completed performance of the approved Reclamation Plan is a separable
obligation, secured by the bond or other security on file with the Department, and may survive
the expiration, revocation or suspension of this permit.

This permit is not transferable by the permittee with the following exception: If another
operator succeeds to the interest of the permittee in the permitted mining operation, by virtue
of a sale, lease, assignment or otherwise, the Department may release the permittee from the
duties imposed upon him by the conditions of his permit and by the Mining Act with reference
to the permitted operation, and transfer the permit to the successor operator, provided that
both operators have complied with the requirements of the Mining Act and that the successor
operator agrees to assume the duties of the permittee with reference to reclamation of the
affected land and posts a suitable bond or other security.

In the event that the Department determines that the permittee or permittee's successor is not
complying with the Reclamation Plan or other terms and conditions of this permit, or is failing
to achieve the purposes and requirements of the Mining Act, the Department may give the
operator written notice of its intent to modify, revoke or suspend the permit, or its intent to
modify the Reclamation Plan as incorporated in the permit. The operator shall have right to a
hearing at a designated time and place on any proposed modification, revocation or
suspension by the Department. Alternatively and in addition to the above, the Department
may institute other enforcement procedures authorized by law.

Definitions

Wherever used or referred to in this permit, unless the context clearly indicates otherwise,
terms shall have the same meaning as supplied by the Mining Act, N.C.G.S. 74-49.

Modifications

April 1, 1991: This permit has been modified to include three pit expansions, the construction
of a pit perimeter road, and the construction of the visual barrier berm along the 250 foot
permanent buffer zone as indicated on the revised Site Plan and supplemental information

dated February 14, 1991,

February 5, 1992: This permit has been modified to include and require compliance with the
January 20, 1992 blast and rock slide investigative report prepared by Wake Stone
Corporation in its entirety.

October 11, 1996: This permit has been modified to aliow the shipping of material after 1:00
PM on Saturdays until such time as the Umstead State Park reopens or the repair of the
Raleigh Outer Loop Project near RDU Airport is completed, whichever comes first.

Exhibits Page 220



O O

November 24, 2010: This permit has been modified to increase the affected acreage at this
site to 156.6 acres as indicated on the Site Plan Maps last revised November 22, 2010. The
modification includes the construction of a stockpile area contiguous to the existing plant and
stockpile yard and includes the installation and maintenance of all associated erosion and

sediment control measures.

Page 3

Expiration Date

This permit shall be effective from the date of its issuance until March 30, 2021.

Conditions

This Permit shail be subject to the provisions of the Mining Act, N.C.G.S. 74-46, et. seq., and
to the following conditions and limitations:

OPERATING CONDITIONS:

1. Wastewater and Quarry Dewatering

A Any wastewater processing or mine dewatering shall be in accordance with the
permitting requirements and rules promulgated by the N.C. Environmental
Management Commission.

B. Any storm water runoff from the affected areas at the site shall be in accordance
with any applicable permit requirements and regulations promulgated by the
Environmental Protection Agency and enforced by the N.C. Environmental
Management Commission. It shall be the permittee’s responsibility to contact
the Division of Water Quality to secure any necessary storm water permits or
other approval documents.

2. Air Quality and Dust Control

A Any mining related process producing air contaminant emissions including
fugitive dust shall be subject to the requirements and rules promulgated by the
N.C. Environmental Management Commission and enforced by the Division of

Air Quality.
B. The provisions of Air Quality Permit No. 4386 shall be followed.

C. The permanent access (plant entrance) road shall be paved from the scale
house to SR 1790. During quarry operation, water trucks or other means that
may be necessary shall be utilized to prevent dust from leaving the permitted

area.
D. Dust suppression systems shall be used throughout the plant to control dust.
E. Drill hole dust shall be controlled by wetting or other means.

Exhibits Page 221



O O

Page 4

Dust control at the crushers and screens shalil be maintained by the use of water
sprays.

A water spray shall be provided for highway haul trucks.

Washed stone shall be stockpiled within the part of the designated plant area
which is closest to the park.

Buffer Zones

A

Any mining activity affecting waters of the State, waters of the U. S., or wetlands
shall be in accordance with the requirements and regulations promulgated and
enforced by the N, C. Environmental Management Commission.

Sufficient buffer shall be maintained between any affected land and any
adjoining waterway or wetland to prevent sedimentation of that waterway or
wetland from erosion of the affected land and to preserve the integrity of the
natural watercourse or wetland.

A minimum buffer zone of 250 feet shall be maintained between any mining
activity and Crabtree Creek along the north side of the mine site.

A minimum buffer zone of 100 feet shall be maintained between any mining
activity and both the Umstead Park property and adjoining property along the
easf and south sides of the mine site, respectively.

All buffer zones shown on the Site Plan Map dated February 4, 2011 shall be
maintained to protect adjoining property. These buffer zones, with the exception
of the installation of required sediment control measures and approved earthen
berms, shall remain undisturbed.

Erosion and Sediment Control

A.

Adequate mechanical barriers including, but not limited to diversions, earthen
dikes, check dams, sediment retarding structures, rip rap pits, or ditches shall be
provided in the initial stages of any land disturbance and maintained to prevent
sediment from discharging onto adjacent surface areas or into any lake, wetland
or natural watercourse in proximity to the affected land.

All mining activities, including the installation and maintenance of all erosion and
sedimentation control measures, shall be conducted as indicated on the Site
Plan Map dated February 4, 2011 and the supplemental information received by
the Land Quality Section on February 7, 2011.
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An erosion and sediment control plan(s) shall be submitted to the Department for
approval prior to any land disturbing activities not indicated on the revised
erosion control plan or mine maps submitted with the approved application for a
mining permit and any approved revisions to it. Such areas include, but are not
limited to, expansion outside of the approved pit area, creek crossings, or
expansion of overburden or waste disposal areas.

Groundwater Protection

Groundwater monitoring wells shall be installed and monitored as deemed appropriate
by the Department.

Noise Abatement

All reasonable precautions shall be taken to minimize the impacts of operational noise
upon Umstead Park. Said measures shall include, but not be limited to the following:

A.

Noise barriers between the park boundary and the crushers and screening
towers to minimize noise levels at the park shall be provided from the onset of
the operation. Noise barriers may be enclosures, walls, bins, structures,
stockpiles or natural terrain. In the event there is disagreement over the required
noise control measure, the final design and placement of noise barriers shall be
determined by qualified noise and engineering consultants mutually agreed upon
by both parties.

The plant shall be located at the lowest feasible elevation.

The plant shall be designed so that the primary crusher can be relocated in the
pit at the earliest possible date.

The chutes used in processing shall be rubberized.

Compressors with noise abatement enclosures (currently called whisperized
compressors) shall be used with track drills to open the quarry. Once the quarry
is opened, either hydraulic or down-in-the-hole drills shall be used to further

reduce noise.

Pit haul trucks shall be equipped to exhaust through the beds of the trucks to
muffle engine noise.

Conveyors rather than trucks shall be used for stockpiling material.
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The quarry and stone process operations shall be operated on Monday through
Friday and shall not be operated on the following recognized holidays: New
Years Day, Easter Monday, Fourth of July, Labor Day, Thanksgiving Day, and
Christmas Day. A reasonable amount of hauling of processed stone from the
stockpile areas is permitted until 1:00 PM on Saturdays but hauling shall not be
done at any other time on weekends or on holidays without prior approval from
the Department.

Page 6

Processing Plant Location

A

The processing and stockpiling facilities shall be located as indicated on the Site
Plan Map dated February 4, 2011.

The plant shall be located to place the processing and stockpiling activities at the
lowest possible elevation to reduce visibility and noise impacts on Umstead State
Park.

The location of the pit shall be such that once the overburden is removed, the
quarry excavating equipment (i.e., compressor and drill, shovels, and trucks) can
be placed at an elevation lower than the surrounding natural ground in the initial
phases of quarrying.

Graded Slopes and Fills

A.

The angle for graded slopes and fills shall be no greater than the angle which
can be retained by vegetative cover or other adequate erosion control measure,
structure, or device. In any event, exposed slopes or any excavated channels,
the erosion of which may cause off-site damage because of siltation, shall be
planted or otherwise provided with groundcover, devices or structures sufficient
to restrain such erosion.

Overburden cut slopes along the perimeter of the quarry opening shall be
graded to a minimum 2 horizontal to 1 vertical or flatter and shall be stabilized
within 60 days of completion. Furthermore, a minimum ten (10) foot wide
horizontal safety bench shall be provided at the top of the rock and at the toe of
any overburden slope.

Surface Drainage

The affected land shall be graded so as to prevent collection of pools of water that are,
or likely to become, noxious or foul. Necessary structures such as drainage ditches or
conduits shall be constructed or installed when required to prevent such conditions.

Blasting

The operator shall monitor each blast with a seismograph located at a distance
no farther than the closest off site regularly occupied structure not owned or

Exhibits Page 224



O Q Page 7

leased by the operator. A seismographic record including peak particle velocity, air
overpressure, and vibration frequency levels shall be kept for each blast (except as
provided under Operating Condition Nos. 8B and 8D of this permit). The following
blasting conditions shall be observed by the mine operator to prevent hazard to persons

and adjacent property from surface blasting:

A Ground Vibration With Monitoring:

in all blasting operations, the maximum peak particle velocity of any component
of ground motion shall not exceed Figure 1 (below) at the immediate location of
any regularly occupied building outside of the permitted area such as a dwelling
house, church, school, or public, commercial or institutional building.
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B. Ground Vibration Without Monitoring:
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In the event of seismograph malfunction or other condition which prevents
monitoring, blasting shall be conducted in accordance with the following
formulas:

Page 8

W = (D/D)* D. =D
2.

V = 160(D:) " *

W = Maximum charge weight of explosives per delay period of 8.0 milliseconds
or more (pounds).

Distance from the blast site to the nearest inhabited building not owned or
leased by the mine operator (feet).

Scaled distance factor.

Peak Particle Velocity (inches per second).

D
D.
Vv

The peak particle velocity of any component shall not exceed 1.0 inch per
second, for the purposes of this Section.

Air blast With Monitoring:

Air blast overpressure resulting from surface blasting shall not exceed 129
decibels linear (dBL) as measured at the immediate location of any regularly
occupied building not owned or leased by the operator outside of the permitted
area such as a dweliing house, church, school, or public, commercial or
institutional building, unless an alternate leve! based on the sensitivity of the
seismograph microphone as specified below is being used:

Lower Frequency Limit of Max Level,
Measuring System. in Hz in dBL

0.1 Hz or lower-flat response 134 peak
2.0 Hz or lower-flat response 133 peak
6.0 Hz or lower-flat response 129 peak

Air blast Without Monitoring:

In the event of seismograph malfunction or other condition which prevents
monitoring, blasting shall be conducted in accordance with the following
formulas:

U =82 (D/W°¥)"?2
To convert U {psi) to P (dBL):
P =20 x log (U/2.9x10®)
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Confined Air blast/Overpressure (dBL)
for quarry situation:

Page 9

A=P-35

Unconfined air overpressure (pounds per square inch).

Maximum charge weight of explosives per delay period of 8.0 milliseconds
or more (pounds).

Distance from the blast site to the nearest inhabited building not owned or
leased by the mine operator (feet).

Unconfined air overpressure (decibels).

Air blast or air overpressure for typical quarry situations (decibels).

i H

U
w
D

P
A

The air blast/overpressure shall not exceed 129 decibels, for the purposes of this
Section.

Record Keeping:

The operator shall maintain records on each individual blast describing: the total
number of holes; pattern of holes and delay of intervals; depth and size of holes;
type and total pounds of explosives; maximum pounds per delay interval; amount
of stemming and burden for each hole; blast location; distance from blast to
closest offsite regularly occupied structure; and weather conditions at the time of
the blast. Records shall be maintained at the permittee's mine office and copies
shall be provided to the Department upon request.

Excessive Ground Vibration/Air blast Reporting:

If ground vibration or Air blast limits are exceeded, the operator will immediately
report the event with causes and corrective actions to the Department. Use of
explosives at the blast site that produced the excessive reading shall cease until
corrective actions approved by the Department are taken. However, blasting
may occur in other approved areas within the permitted boundary. Authorization
to blast at the blast site may be granted at the time of the verbal reporting of the
high ground vibration or high air blast reading if the circumstances justify verbal
approval. Failure to report will constitute a permit violation.

Flyrock Prevention:

The operator shall take all reasonable precautions to ensure that flyrock is not
thrown beyond areas where the access is temporarily or permanently guarded by
the operator. Failure to take corrective measures to prevent flyrock and
repeated instances of flyrock shall be considered a violation of the Mining Permit.
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H. Flyrock Reporting:

Should flyrock occur beyond the permitted and guarded areas, the operator shall
immediately report the incident to the Department. Further use of explosives on
the mine site shall be suspended until the following actions have been taken:

1. A thorough investigation as to the cause(s) of the incident shall be
conducted.

2. A report detailing the investigation shall be provided to the Department
within 10 days of the incident. The report shall, at a minimum, document
the cause(s) of the incident along with technical and management actions
that will be taken to prevent further incidents. The report shall meet with
the approval of the Department before blasting may resume at the mine
site.

Studies:

The operator shall provide to the Department a copy of the findings of any
seismic studies conducted at the mine site in response to an exceedence of a
level allowed by these blasting conditions. The operator shall make every
reasonable effort to incorporate the studies' recommendations into the

production blasting program.
J. Notice:

The operator shall, when requested by the Department, give 24-hour advance
notice to the Land Quality Section Regional Office prior to any blast during a
period for which notice is requested.

K. Regarding blasting activities conducted to lower the haul road along the western
boundary of the “Pit Expansion Initiated During 1989" area and Crabtree Creek,
all of the corrective actions/steps outlined in the blast and rock slide investigation
report prepared by Wake Stone Corporation dated January 20, 1992 shall be
followed. In addition, any areas disturbed as a result of the previous rock slide
and its subsequent removal shall be restored to its natural, pre-disturbed state or
an alternative acceptable to the Department.

High Wall Barrier

A physical barrier consisting of large boulders placed end-to-end, fencing or other
acceptable barrier materials shail be maintained at all times along the perimeter of any
highwall to prevent inadvertent public access. |n addition, a minimum 10 foot wide
horizontal safety bench shall be provided at the junction between the top of rock and
the toe of any overburden cut slope.
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Visual Screening

A

C.

Existing vegetation shall be maintained between the mine and public
thoroughfares to screen the operation from the public. Additional screening
methods, such as constructing earthen berms, shall be employed as deemed
appropriate by the Department.

Vegetated earthen berms shalil be located and constructed as shown on the Site
Plan Map dated February 4, 2011, In addition to grasses, long leaf and/for
Virginia pines or other acceptable evergreen species shall be planted as deemed
appropriate by the Department to improve visual and noise buffering.

Other berms may be required as mining progresses to reduce the noise and
visual impact upon Umstead State Park.

\b ]\6 Plan Modification

The operator shall notify the Department in writing of the desire to delete, modify or
otherwise change any part of the mining, reclamation, or erosion/sediment control plan
contained in the approved application for a mining permit and any approved revisions to
it. Approval to implement such changes must be obtained from the Department prior to
on-site implementation of the revisions.

y

4

Refuse Disposal

A

No on-site disposal of refuse or other solid waste that is generated outside of the
mining permit area shall be allowed within the boundaries of the mining permit
area unless authorization to conduct said disposat has first been obtained from
both the Division of Waste Management and the Land Quality Section,
Department of Environment and Natural Resources. The method of disposal
shall be consistent with the approved reclamation plan.

Mining refuse as defined by G.S. 74-49 (14) of The Mining Act of 1971
generated on-site and directly associated with the mining activity may be
disposed of in a designated refuse area. All other waste products must be
disposed of in a disposal facility approved by the Division of Waste
Management. No petroleum products, acids, solvents or their storage containers
or any other material that may be considered hazardous shali be disposed of
within the permitted area.

For the purposes of this permit, the Division of Land Resources considers the
following materials to be "mining refuse” (in addition to those specifically listed
under G.S. 74-49 (14) of the N.C. Mining Act of 1971):

1. on-site generated land clearing debris
2. conveyor belts
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3. wire cables
4. v-belts
B; steel reinforced air hoses
B, drill steel
D. If mining refuse is to be permanently disposed within the mining permit

boundary, the following information must be provided to and approved by the
Division of Land Resources prior to commencement of such disposal:

1. the approximate boundaries and size of the refuse disposal area;

2. a list of refuse items to be disposed;

3 verification that a minimum of 4 feet of cover will be provided over the
refuse:

4. verification that the refuse will be disposed at least 4 feet above the
seasonally high water table; and

5: verification that a permanent vegetative groundcover will be established

Annual Reclamation Report

An Annual Reclamation Report shall be submitted on a form supplied by the
Department by February 1 of each year until reclamation is completed and approved.

Bonding

The security, which was pasted pursuant to N.C.G.S. 74-54 in the form of a
$500,000.00 blanket bond, is sufficient to cover the operation as indicated in the
approved application. This security must remain in force for this permit to be valid. The
total affected land shall not exceed the bonded acreage.

Archaeological Resources

Authorized representatives of the Division of Archives and History shall be granted
access to the site to determine the presence of significant archaeological resources.
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APPROVED RECLAMATION PLAN

The Mining Permit incorporates this Reclamation Plan, the performance of which is a condition
on the continuing validity of that Mining Permit. Additionally, the Reclamation Plan is a
separable obligation of the permittee, which continues beyond the terms of the Mining Permit.

The approved plan provides:

Minimum Standards As Provided By G.S. 74-53

1.

The final slopes in all excavations in soil, sand, gravel and other unconsolidated
materials shall be at such an angle as to minimize the possibility of slides and be
consistent with the future use of the land.

Provisions for safety to persons and to adjoining property must be provided in all
excavations in rock.

All overburden and spoil shall be left in a configuration which is in accordance with
accepted conservation practices and which is suitable for the proposed subsequent use

of the land.

No small pools of water shall be allowed to collect or remain on the mined area that are,
or are likely to become noxious, odious or foul.

The revegetation plan shall conform to accepted and recommended agronomic and
reforestation practices as established by the North Carolina Agricultural Experiment
Station and the North Carolina Forest Service.

Permittee shall conduct reclamation activities pursuant to the Reclamation Plan herein
incorporated. These activities shall be conducted according to the time schedule
included in the plan, which shall to the extent feasible provide reclamation simultaneous
with mining operations and in any event, provide reclamation at the earliest practicable
time after completion or termination of mining on any segment of the permit area and
shall be completed within two years after completion or termination of mining.

RECLAMATION CONDITIONS:

1.

Provided further, and subject to the Reclamation Schedule, the planned reclamation
shall be to allow the quarry excavation to fill with water, provide a permanent barricade
(fence) along the top of any high wall, and grade and revegetate any areas in
unconsolidated material.

The specifications for surface gradient restoration to a surface suitable for the planned
future use are as follows:
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A, All areas of unconsolidated material such as overburden or waste piles shall be
graded to a 2 horizontal to 1 vertical or flatter slope and terraced as necessary to

insure slope stability.

Page 14

B. Any settling ponds and sediment control basins shall be backfilled, graded, and
stabilized or cleaned out and made into acceptable lake areas.

C. The processing, stockpile, and other disturbed areas neighboring the mine
excavation shall be leveled and smoothed.

D. Compacted surfaces shall be disced, subsoiled or otherwise prepared before
revegetation.

E. No contaminants shall be permanently disposed of at the mine site. On-site
disposal of waste shall be in accordance with Operating Conditions Nos. 12.A.
through D.

F. The affected land shall be graded to prevent the collection of noxious or foul
water.

G. Any diverted or re-established drainage channels shall be restored to a stable
condition.

Reveaetation Plan:

Disturbed areas shall be permanently revegetated according to the following provisions:

Site Preparation: The land surfaces shall be graded and/or shaped as necessary to
create grades applicable to the subsequent use of the site, but in no case will any slope
greater than 26 degrees in unconsolidated material be left. Loose rock, woody material
and other obstructions that would interfere with the establishment of vegetation planned
for the site shall be removed and either buried or properly disposed of off-site in
accordance with Operating Condition Nos. 12A through D above. Surface runoff shall
be controlled by terraces or diversions to allow discharge through protected outlets.

Lime and Fertilizer: Lime and fertilizer shall be applied in accordance with soil test
result or at a rate of 2,000 Ibs/acre of lime and 1000 Ibs/acre of 10-20-20 fertilizer.

Seedbed Preparation: Lime and fertilizer shall be mixed with the soil to a depth of three
to four inches where conventional equipment can be used. On slopes steeper than
about 2:1, soils shall be grooved or scarified along the contour to provide for retention
of seeds and nutrients on the slope until germination and growth is started. On steep
slopes not accessible to seeding equipment, seed, nutrients and mulch, shall be

applied by hand.
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Revegetation: Typical seed mixtures to be utilized include fescue-rye, fescue-rye-
lespedeza, and fescue-lespedeza, where the lespedeza used may be Korean or Kobe
or Sericea. All rye species to be utilized shall be rye grain rather than rye grass. In fall
or spring plantings, seeding mixtures shall utilize 100 Ibs. Fescue and 50 Ibs. Rye per
acre fo be planted. Late spring plantings in certain areas may contain up to 40 Ibs.
Kobe/Korean per acre where desirable to supplement natural deer browse. Sericea
lespedeza shall be utilized at a rate of 20 to 40 Ibs. per acre in combination with Fescue
when planting excessively droughty soils or steep slopes. When using lespedeza
species in fall plantings, non-scarified seed shall be utilized. Scarified seed shall be
utilized in spring plantings. Newly seeded areas shall be mulched with unchopped
small grain straw applied at a rate of 1.5 to 2 tons per acre, or until approximately 75%

of the soil is hidden.

Page 15

Loblolly pines (or other acceptable evergreen species) and red cedar seedlings shall be
planted at selected sites to provide visual screens and revegetation. Evergreen
seedling plantings shall be done on a staggered 4 feet by 4 feet pattern.

Maintenance: Plant placement and other maintenance that may be required to
establish vegetative cover appropriate to the reclamation plan for this site shall be
carried out until vegetation is properly established.

Whenever possible, disturbed areas should be vegetated with native warm season
grasses such as switch grass, Indian grass, bluestem and gamma grass.

In addition, the permittee shall consult with a professional wildlife biologist with the N.C.
Wildlife Resources Commission to enhance post-project wildlife habitat at the site.

Reclamation Plan:

Reclamation shall be conducted simultaneously with mining to the extent feasible. In
any event, reclamation shall be initiated as soon as feasible after completion or
termination of mining of any mine segment under permit. Final reclamation, including
revegetation, shall be completed within two years of completion or termination of

mining.

Donation to State

This provision is pursuant to Wake Stone Corporation’s offer to donate the quarry site
to the State as part of its reclamation plan.

The term “quarry site” shall include the entire pit as it exists after quarrying has been
completed, a strip extending at least 50 feet back from the top of the slope of the pit on
all sides, and a reasonable area to connect the pit and surrounding strip to the Park,
constituting a total area of at least 75 acres.
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The method by which the quarry site may be donated to the State is as follows: Wake
Stone Corporation will grant to the State an option which, if exercised by the State, will
require that Wake Stone Corporation convey a fee simple title to the quairy site to the
State. The State shall have no obligations to exercise its option to accept a
conveyance of the quarry site. The option may include such other terms as are mutually
acceptable to the State and Wake Stone Corporation.

Page 16

During the option period, Wake Stone Corporation shall have the right to encumber ali
of its remaining property from time to time by mortgage, deed of trust or other security
agreement then in common use for the purpose of securing one or more bona fide
obligations of Wake Stone Corporation, such as the payment of money or the providing
of any goods or services. The option to the State shall be subordinate to each such
encumbrance in the same manner and to the same extent as if such option has been
recorded after the restoration of each such encumbrance.

The right of the State to exercise its option shall be subject to:

Wake Stone Corporation not being prohibited by the US Government. State of
North Carolina, Wake County, any municipality having jurisdiction, or by any
other court from removing from Wake Stone Corporation's property all
quarryable stone which is outside of the buffer zones referred to in Operating
Condition No.3 of this permit. The requirements by the State that Wake Stone
Corporation comply with laws and rules and regulations generally applicable to
stone quarrying shall not be deemed a prohibition of quarrying for the purpose of
the option agreement.

The conveyance of the quarry site, if approved by the State, shall be by deed containing
the usual covenants of warranty and conveying the quarry site free and clear of all
encumbrances except those existing at the time of Wake Stone Corporation's
purchase, ad valorem taxes at the time of conveyance (which shall be prorated), and
such drainage and utility easements as shall have been installed in connection with the

development of the property.
The terms and conditions of the option shall be as follows:

A When all quarryable stone has been removed from all of the land and belonging
to or under the control of Wake Stone Corporation during the period of it
quarrying operations and which lies between Umstead State Park and Interstate
Highway 40, it shall be the duty of Wake Stone Corporation to notify the State of
this fact. Upon receipt of such notice, the State shall have six months within
which it may elect to have Wake Stone Corporation convey the quarry site to the
State. If the State elects to have Wake Stone Corporation convey the quarry site
to the State, it shall notify Wake Stone Corporation of such election within said
six month period. All notices shall be by certified mail and return receipt
requested. If the State fails to make election within said six month period or shall
elect not to accept a conveyance of the quarry site, the option shall be thereupon
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terminate and Wake Stone Corporation shall have no further obligation to convey
the quarry site to the State.

Page 17

B. If alf quarryable stone is not removed, the right of the State to acquire the quarry
site shall accure at the end of 50 years from the date quarrying commences or
10 years after quarrying operations have ceased without having been resumed,
whichever is segasc and notices shall be exchanged at that time in the same
manner and with the same time limitations as set forth in Paragraph A above.

C. Until the option has expired, Wake Stone Corporation shall not encumber by
mortgage or deed of trust of any of the area designated “BUFFER AREA" on
Wake Stone Corporation's Site Plan dated February 4, 2011, except for
purchase money security interests.

The terms and conditions relating to the donation are placed herein to prescribe
generally the boundaries of the Wake Stone Corporation offer. The acceptance by the
State is subject to approval by the Department of Administration and the council of
State and the ascertaining that the offer is in accord with the laws of the State and
lawfully adopted rules and regulations. Further, the Department's analysis of the
conditions of the land to be transferred will be in accordance with the criteria identified
in the “Principles’ Governing the Establishment of Extension and Development of State
Parks, State Recreation Areas and State Natural Areas.”

This permit, issued May 13, 1981, modified April 15, 1986, renewed and modified April
1, 1991, modified February 5, 1992 and October 11, 1996, renewed April 20, 2001 and
modified November 24, 2010, is hereby renewed this 30" day of March, 2011 pursuant

to G.S. 74-52.

James D. Simons, Director
Division of Land Resources
By Authority of the Secretary
Of the Department of Environment and Natural Resources
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S-1-5-21-2744878847-1876734302-662453930-663320
Triangle Quarry Mining Permit No. 92-10 Modification Application Site Plans and E&SC Plan

S-1-5-21-2744878847-1876734302-662453930-663320
For the expansion of Triangle Quarry, including the addition of RDU Property mineral lease (approximately 106 acres), and modification of existing Triangle Quarry pit perimeter road
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The Umstead Coalition
P.O. Box 10654
Raleigh, NC 27605-0654
(919) 852-2268

http://lumsteadcoalition.org facebook.com/umsteadcoalition meetup.com/umsteadcoalition
B.W. Wells Association New Hope Audubon Society NC Native Plant Society
Capital Group Sierra Club Neuse Riverkeeper Foundation Orange-Chatham Group Sierra Club
Eno River Association NC Herpetological Society Raleigh Ski and Outing Club, Inc.
Friends of State Parks NC League Conservation Voters Foundation Rockingham Naturalist's Club
Headwaters Group Sierra Club NC Wildlife Federation Friends of Jockey’s Ridge

Wake Audubon Society

November 14, 2018

Secretary Michael A Regan, Secretary

North Carolina Department of Environmental Quality
1601 Mail Service Center

Raleigh, NC 27699-1601

michael.regan@ncdenr.gov

Cc: Susi H Hamilton, Secretary NC Department Natural and Cultural Resources, susi.hamilton@ncdcr.gov

D. Reid Wilson, Chief Deputy Secretary, NC Department Natural and Cultural Resources,
reid.wilson@ncdcr.gov

Dwayne Patterson, Director, Division of State Parks and Recreation, NC Department Natural and Cultural
Resources, dwayne.patterson@ncparks.gov

Carol Tingley, Deputy Director, Division of State Parks and Recreation, NC Department Natural and Cultural
Resources, carol.tingley@ncparks.gov

William E. Vinson, Jr, Interim Director, Division of Energy, Mineral and Land Resources, NC DEQ,
toby.vinson@ncdenr.gov

Cassie Gavin, NC Sierra Club, cassie.gavin@sierraclub.org

Kym Hunter, Southern Environmental Law Center (SELC), khunter@selcnc.org

Re: Mining Permit 92-10 - Modification Dated March 28, 2018
Request to reverse permit modification made without affected agency and public notification

Dear Secretary Regan:

Upon Public Records examination of the Permit files for Mining Permit 92-10 on November 6, 2018, we
discovered an unexpected and disturbing Permit Modification Permit 92-10 that was made by an internal
“administrative text change.” The change would result in a substantial impact to adjacent William B.
Umstead State Park and nearby residences and business. And, therefore require public notice prior to any
consideration. No such notification occurred.

Per this letter, we formally request that the recent “text” modification made on Permit 92-10 be reversed.
And the permit issued on December 2017 stand.
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We appreciate your desire for OPENNESS and TRANSPARENCY in public actions. It is likely you were not
aware of a recent “text” change made by DEQ staff that would result in a major expansion of a quarry
without affected agency and public notification.

The most recent Permit Modification dated March 28, 2018 was made internally by staff within the
Division of Energy, Mineral and Land Resources, NC DEQ per a request by the quarry owner. NO public
notice was made. NO notification of affected adjacent land owners occurred. NO notification to NC State
Parks occurred. NO electronic tracking of this permit change is available.

We contend:

1. The change that was made by DEQ staff to the December 2017 permit was substantial, not a clerical
correction, and results in detrimental effects to William B. Umstead State Park, private residences, and
private businesses, negate a condition essential to the issuance of a permit in 1981 and an effectively
allow an indefinite expansion of quarry operations .

2. No such substantial “text” change should have been considered without public notice to the affected
adjacent land owners and landowners within 1000 ft of the permit boundary.

3. Because the original permit application in 1980 was denied based upon impacts to William B. Umstead
State Park, donation conditions under the Reclamation Conditions were negotiated with NC State Parks.
The approved May 13 1981 permit donation conditions are correct.

4. All the previous approved and signed permits (May 13, 1981; April 15, 1986; April 1, 1991; February 5,
1992; November 24, 2010; March 30 2011; and December 1, 2017) have the CORRECT wording under
Reclamation Condition 5.B:

5.B. If all quarryable stone is not removed, the right of the State to acquire the quarry site
shall accrue at the end of 50 years from the date quarrying commences or 10 years after quarrying
operations have ceased without having been resumed, whichever is sooner, and notices shall be
exchanged at that time in the same manner and with the same time limitations as set forth in
paragraph A above.

The recent “Administrative text change” replaced “sooner” with “later” (Permit modification dated March
28, 2018). This change to the Approved Reclamation Conditions, Section 5 “Donation to State” is
inconsistent with historical records and the Mining Commission’s intent to allow the State to acquire the
guarry site at the end of 50 years from the date quarrying commences. The recent text change substitutes
“later” for “sooner” in the original 1981 permit section concerning terms and conditions for the donation,
page 13. Further note that same text edit was requested by the quarry March 7 of 2011 with no public
notice and denied as evident March 30, 2011 permit not having been so modified.

It is our contention that the Mining Commission and the Department in 1981 intended that the State have
the right to accept the donation at the end of 50 years under all circumstances. This right was a
fundamental condition for Wake Stone Corporation to mine property bordering William B. Umstead State
Park. Substituting “later” for “sooner” per the recent permit modification voids the State’s right to do so.
In fact such a text change renders any reference to 50 years meaningless extra words. Furthermore, such
a substitution allows Wake Stone 10 years to notify the State that condition A is met. There is no reason
for Condition B to have been written if the commission’s/Department’s intent was to use “later” instead of
“sooner”. The significance and necessity of the use of “sooner” in Condition B is self-evident.
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We request that NC DEQ REVERSE permit 92-10 modification dated March 28, 2018 and return the
Condition 5.B text to the 1981 permit wording which remained correct through the December 2017
Permit.

We would be available to discuss this request.
Dr. Jean Spooner, Chair, The Umstead Coalition

info@umsteadcoalition.org
(919) 602-0049

v T Pon v
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The Umstead Coalition
P.O. Box 10654
Raleigh, NC 27605-0654
(919) 852-2268

http://lumsteadcoalition.org facebook.com/umsteadcoalition meetup.com/umsteadcoalition
B.W. Wells Association New Hope Audubon Society NC Native Plant Society
Capital Group Serra Club Neuse Riverkeeper Foundation Orange-Chatham Group Serra Club
Eno River Association NC Herpetological Society Raleigh Ski and Outing Club, Inc.
Friends of State Parks NC League Conservation Voters Foundation Rockingham Naturalist's Club
Headwaters Group Serra Club NC Wildlife Federation Friends of Jockey's Ridge
Wake Audubon Society

March 12, 2019
MEMORANDUM
To: Danny Smith, Interim Director, NC Division of Energy, Mineral and Land Resources, NC DEQ

Cc: Mike Regan, Secretary, NC Department of Environmental Quality (NC DEQ)
Susi H Hamilton, Secretary, NC Department Natural and Cultural Resources (NC NCR)
Reid Wilson, Deputy Secretary, NC Department Natural and Cultural Resources (NC NCR)
Dwayne Patterson, Director, NC Division of Parks and Recreation, NC NCR
Carol Tingley, Deputy Director, NC Division of Parks and Recreation, NC NCR
Ken Eudy, NC Governor’s Advisor
Bill Holman, North Carolina State Director, The Conservation Fund
Cassie Gavin, NC Sierra Club
Kym Hunter, Attorney, Southern Environmental Law Center (SELC)
Gray Styers, Attorney, Fox Rothschild, LLP
Hayes Findley, Attorney, Fox Rothschild, LLP

From: Dr. Jean Spooner, Chair, The Umstead Coalition, 919-602-0049, umsteadcoalition@gmail.com
Dr. William Doucette, Member, The Umstead Coalition

Reference: Mining Permit 92-10 - Modification Dated March 28, 2018 issued to Wake Stone Corporation.
Request to reverse permit modification and re-instate Sunset Clause

We appreciate meeting with you on March 5, 2019 to discuss our objections to the above reference permit
modification. Our objective was to further explain the basis for our request dated November 14, 2018 to
reverse the permit modification to the Reclamation Condition 5.B. The Umstead Coalition letter was within 30
days of The Umstead Coalition’s discovery date (November 6, 2018) that the permit had been changed. There
are no on-line records of the permit files.

From our discussion it is our understanding that your office issued the modification based on an e-mail in
March 2018 from Wake Stone Corporation indicating a clerical error in the initial May 13 1981 mining permit
(and all subsequent permits). Attached to the e-mail from Wake Stone Corporation was a document
purportedly issued by the Mining Commission dated April 3, 1981, more than a month before the actual first
permit issuance, which describes the permit conditions. DEQ staff may have assumed that the Mining
Commission document has precedence and the 1981 permit was in error. However, DEQ acknowledged that
an original of that Mining Commission document is not present in the permit file, and not verified.
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Wake Stone Corporation did not submit a required permit modification request form prior to your issuing the
2018 modification.

Our first position is that the 1981 permit as written has precedence over the purported Mining Commission
document dated over a month prior. The permit donation conditions were the result of negotiations over a
period from January 27 to May 13, 1981 and are correctly written in the 1981 permit. The Mining Commission
document dated a month before permit issuance, if valid, represents only one point in a long negotiation.
Please consider the following.

e The original permit application by Wake Stone Corporation was denied by NC Department of Natural
Resources an Community Development (now known as DEQ; for convenience, DEQ is used for the
remainder below) per the Mining Commission report “Findings of Fact, Conclusions, and Decision”
Dated January 27, 1981. This Mining Commission document states that DEQ was correct in the denial
of the permit application due to “significant adverse effect on the purposes of the park” and asks for
development of adequate buffer zones and donation of the quarry to State for park use as part of its
reclamation plan.

e The 1981 Mining Commission “Finding of Facts, Conclusions and Decision” which states with respect to
guarry donation to the State for park use: “the Commission requests that counsel for Wake Stone meet
with Mr. Daniel Oakley, Assistant Attorney General and Ms. Becky French, Director, Office of
Administrative Hearings, to reach an agreement, to be submitted to the commission on the best
method to transfer the land.” No original records of such agreement are present in the file beyond the
1981 permit.

e The permit file contains a letter from NC State Parks with comments on a draft of the 1981 permit
dated May 11, 2018 which was 2 days before the initial permit was issued.

e The memo from NC Division of Parks and Recreation dated May 11, 1981 (2 days prior to the first
permit being signed) illustrates that the first permit was reviewed in great detail and refers to Clause
5B. Based upon the great scrutiny the first signed permit received by the NC Division of Parks and
Recreation, DEQ, Wake Stone Corporation, and the public, there is adequate evidence that ALL parties
knew that “sooner” was the correct wording in Clause 5B. This letter further demonstrates that State
Parks is an “interested party” to the permit.

e A Cover letter addressed to Wake Stone Corporation and signed by Stephen G. Conrad, Director, Land
Resources for the May 13, 1981 permit includes: “Please review the permit and notify this office of any
objection or question concerning the terms of the permit.” There is no documentation in the file that
the May 13, 1981 permit signed by DEQ and Wake Stone Corporation had “any concerns” by Wake
Stone Corporation for 5.B.

e Wake Stone Corporation accepted the May 13, 1981 permit without objection to reclamation
Condition 5.B and accepted permit renewals May 13, 1981; April 15, 1986; April 1, 1991; February 5,
1992; November 24, 2010; March 30 2011; and December 1, 2017 without objection to Reclamation
Condition 5.B.

e The original 1981 Mining Permit and the renewals/modification signed by DEQ and Wake Stone
through December 2018 are the OPERATING DOCUMENTS.

VT litgon »
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Second: Changing the word “sooner” to “later” in Section 5.B. is a SUBSTANTIAL change to the permit. This
change eliminates the “Sunset Clause”, the right of the State of North Carolina to exercise its donation option
50 years after mining commenced. This change completely disadvantages William B. Umstead State Park and
the State of NC.

Changing the text from “sooner” to “later” renders Section 5.B. meaningless. The plain reading of 5B requires
the word “sooner” in order to have any utility/meaning in the permit. Otherwise, why would 5B have been in
the permit for 38 years and a reference made to 50 years in the context of all quarryable stone not removed?

Third DEQ failed to follow its own procedures in issuing the modification. There was NO application from
Wake Stone Corporation for a Permit Modification submitted for the change from “sooner” to “later.” Further
more there was no notification to the affected landowners within 1,000 feet (NC Division of Parks and
Recreation for William B. Umstead State Park), 2 private landowner as had occurred with other significant
permit changes that affected Umstead State Park (e.g., change in the buffers, as evidence by extensive
communications between NC Division of Parks and Recreation and DEQ in the permit file).

The 2018 permit modification in Section 5B of “sooner” to “later” was based upon an unverified document
that was put into the permit file by Wake Stone Corporation. A Public Records request failed to show any
original of this document. There has been no other due diligence by DEQ that the unverified document that
Wake Stone added to the permit file was correct. An email referencing an unverified document that Wake
Stone Corporation had put to the file should be considered insufficient grounds to make such a significant
change to a permit. An unverified document should NOT override the actual first permit signed almost 1
month later. However, even if the document that Wake Stone Corporation added to the file is found to be
correct, is should not take precedent over the permits signed by DEQ and Wake Stone Corporation over 37
years — the permits are the operating documents.

Finally, NC State Parks, local governments and the public depended on the 1981 Reclamation Conditions for 37
years before the 2018 DEQ modification. Even if the 1981 permit conditions are in error (which we content
were not) the extraordinary length of time upon which these conditions were in effect render such an error
inconsequential. The public has expected since the first permit was signed in May of 1981 that the State of NC
has the option to exercise that could eliminate the large volume of heavy truck traffic, noise and dust at our
most popular entrance to William B. Umstead State Park.

We strongly urge that Clause 5B in the Mining Permit 92-10 be corrected to the words used in the May 13,
1981 permit with the “sooner” word.

v T pon
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE 22 CV 008638

THE UMSTEAD COALITION,

Plaintiff,

FIRST AMENDED COMPLAINT
FOR DECLARATORY
JUDGMENT and PETITION FOR
WRIT OF CERTIORARI

V.

NORTH CAROLINA DEPARTMENT OF
ENVIRONMENTAL QUALITY,
DIVISION OF ENERGY, MINERAL,
AND LAND RESOURCES, and-WAKE
STONE CORPORATION, and WAKE
WAKE STONE PROPERTY COMPANY,

Defendants.

N N N N e N N N N N N N N N NS

NOW COMES Plaintiff, The Umstead Coalition (“Plaintiff”), by and through the

undersigned counsel and pursuant to Rule 15(a) of the North Carolina Rules of Civil Procedure,*

and alleges and says as follows:

INTRODUCTION/SUMMARY

1. Plaintiff seeks judicial review of major modifications made in 2018 to a mining
permit issued, originally in 1981, to Wake Stone Corporation (“Wake Stone”) by the North
Carolina Department of Natural Resources and Community Development, Division of Land
Resources (“NRCD”), now known as the Department of Environmental Quality, Division of

Energy, Mineral, and Land Resources (hereafter referred to as “DEQ”)?. Plaintiff seeks this review

! A redlined version of this Amended Complaint is provided as Exhibit 31.
2 The name of the agency that was NRCD in 1981 is now DEQ, and has changed several times in
the past 40 years, as have the names of the Department’s constituent divisions. Hereinafter, for

1
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pursuant to the provisions of Article 4 of the North Carolina Administrative Procedure Act, NC.
Gen. Stat. 88 150B-43 et. seq. or, alternatively, through Writ of Certiorari pursuant to N.C. Gen.
Stat. § 1-269, and for entry of a declaratory judgment pursuant to N.C. Gen. Stat. 88 1-253 et. seq.

2. Contrary to the assertion of DEQ staff that the modifications were simply
“ministerial corrections,” Exhibit 1 at 13, the 2018 permit modifications were major changes,
including: a) the removal of a 50-year sunset provision for quarry operations (hereafter “Sunset
Provision”) that affects contractual option language for the State of North Carolina to acquire
Wake Stone’s quarried property as part of William B. Umstead State Park (“Umstead State Park™);
and b) the reduction of protected, permanent, and undisturbed vegetated buffer zones from the top
edge of Crabtree Creek to the center line of Crabtree Creek, resulting in the gutting of between
230,000 to 280,000 square feet of protected buffers. The Sunset Provision was expressly included
in the initial permit, was a fundamental basis for the issuance of the permit, and was never
challenged upon permit renewal or otherwise for 37 years.

3. DEQ staff informally and hastily made the substantive 2018 permit modifications
at the sole request of Wake Stone and based on minimal materials supplied only by Wake Stone.
This was done without any hearing or notice to, input from, or opportunity to comment by Plaintiff,
any other agency, or any other interested parties or members of the public. Moreover, the request
was premised upon misrepresentations of fact by Wake Stone. DEQ did not provide any notice of
the modifications to any other persons, including Plaintiff, who potentially would be adversely

impacted by the decision, and who otherwise would have appealed pursuant to proper notice of

simplicity and clarity, the current Departmental acronym “DEQ” will be used to refer to the
agency, the relevant division, and their predecessors.

3 All exhibits attached to this Complaint are true and correct copies to the best of Plaintiff’s
knowledge and are incorporated herein. Citations include additional explanatory parentheticals
when appropriate.
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Wake Stone’s request for the modifications. That request was not made in writing on DEQ’s
official form for permit modifications, and Wake Stone did not pay the required non-refundable
modification application fee. Moreover, Wake Stone’s informal modification request, submitted
via e-mail to a DEQ staff person, did not specifically request modifications pertaining to the 50-
year Sunset Provision.

4, Plaintiff had no knowledge of the permit modifications until months after DEQ
approved them. It only discovered the changes after requesting, for other reasons, to examine the
public records within the permit files held at DEQ’s office. After learning of these modifications,
Plaintiff attempted to work with DEQ to resolve this issue. Those efforts were unsuccessful, and
it recently became clear that litigation would be necessary to resolve DEQ’s illegal modification.*
Accordingly, Plaintiff’s only avenues for obtaining judicial review are pursuant to the provisions
of N.C. Gen. Stat. §8 150B-43 et. seq., or alternatively by Writ of Certiorari under N.C. Gen. Stat.
§ 1-269, and through entry of declaratory relief pursuant to N.C. Gen. Stat. 8§ 1-253 et. seq.

5. Plaintiff asserts that in making the permit modifications at issue, DEQ failed to
comply with the provisions of N.C. Gen. Stat. 88 74-52(a), (c), 74-54.1, and 15A NCAC 05B .0112
(a)—(e); exceeded its statutory authority, and acted erroneously in derogation of its statutory duties
by modifying Wake Stone’s permit in a way not consistent with and in utter disregard of several
essential bases for the issuance of the original permit; failed to follow statutory and administrative
procedures; abused its discretion by improperly relying and basing its decision on incomplete

information and/or documentation; reached a decision unsupported by substantial evidence; and

4 Had Wake Stone applied for a major modification as it should have to get this result, and had
DEQ denominated its action a major modification, and followed its customary protocol of
notifying N.C. Parks and other long-known interested parties, it would have been available to
Plaintiffs to file a petition for a contested case hearing within 30 days of the decision under N.C.
Gen. Stat. § 150B-23. As things actually happened, this avenue was foreclosed.
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engaged in arbitrary and capricious conduct. Plaintiff therefore seeks an order and judgment

declaring that DEQ’s permit modifications and the 2018 amended permit incorporating those

modifications (including the February 2018 site plan map containing the changes) are invalid and

void; rescinding the administrative action granting the modifications; reinstating the terms of the

permit prior to the 2018 modifications; awarding to Plaintiff its costs, including reasonable

attorneys’ fees; and granting such other and further relief as the Court deems just and reasonable.
PARTIES

6. Plaintiff The Umstead Coalition was founded in 1968 and is a volunteer-led,
501(c)(3) nonprofit organization comprised of individual members and 16 partner conservation
organizations. Plaintiff engages in service projects, park land acquisition, environmental
education activities, trail maintenance, restoration of Umstead State Park’s 120 historic cabins and
mess halls (recently accomplished with over 7,000 volunteer hours), preservation of the cultural
history of the rural community that once occupied the lands that became the Umstead State Park,
and, foremost, protection and enhancement of Umstead State Park. Plaintiff’s primary office is
located in the City of Raleigh, North Carolina.

7. Defendant DEQ is an agency of the State of North Carolina that, in relevant part, is
tasked with ensuring the wise use and protection of the State's land and geologic resources,
including, inter alia, the issuance, revocation, modification, and enforcement of mining permits.

8.  Defendant Wake Stone is a North Carolina corporation with its principal office
located at 6821 Knightdale Blvd., Knightdale, North Carolina 27545. Wake Stone holds the mining
permit at issue in this proceeding.

8.9. Defendant Wake Stone Property Company is a North Carolina limited liability

company with its principal office located at 6821 Knightdale Boulevard, Knightdale, NC 27545.
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Wake Stone Property Company was created on January 25, 2021, and Wake Stone deeded to it a

portion of the property covered under Wake Stone’s Mining Permit No. 92-10 on March 1, 2021.

JURISDICTION AND VENUE

9.10. This Court has jurisdiction over the subject matter of this action under N.C. Gen.
Stat. 88 1-253, 1-254, 1-269, 7A-3, 7A-240, 7TA-243, TA-245, 7TA-250, and 150B-43 et. seq.

10:11. This court has in personam jurisdiction over Defendants under N.C. Gen. Stat. §§1-
75.3 and 1-75.4. Defendant Wake Stone is properly joined in this action under N.C. Gen. Stat. §8

1A-1, Rule 19 (a)-(b), 1-260, and 150B-46. Defendant \Wake Stone Property Company is properly

joined under Rules 19(a)(1)(A) and 20 of the North Carolina Rules of Civil Procedure, since, in

its absence, the Court cannot accord complete relief among the existing parties, and it joinder is

necessary to insure that any relief obtained by Plaintiff as a result of this case will equally apply

to and bind that entity, as well as Wake Stone, with respect to the property covered by Wake

Stone’s mining permit.

11:12. Venue of this action in this Court is proper under N.C. Gen. Stat. § 1-82.

BACKGROUND AND HISTORY

12.13. Umstead State Park is a North Carolina State Park in Wake County, North Carolina
covering 5,599 acres nestled between the expanding cities of Raleigh and Durham. Hikers, birders,
trail runners, bicyclists, equestrians, orienteers, and researchers cherish the extensive network of
hiking and multi-use trails at the Park, as well as the peaceful forest environment. Trailheads on
both sides of the Park provide access to three manmade lakes. Umstead State Park visitors can take
advantage of canoe and rowboat rentals, fishing, and the use of picnic grounds, shelters with
fireplaces, tent campground, and group campsites with cabins, mess halls, and washhouses.

Umstead State Park abuts Crabtree Creek along its southern border with Wake Stone’s existing
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quarry. From there, Crabtree Creek runs through the Park after flowing between Wake Stone’s
quarry and the adjacent undeveloped Odd Fellows Tract. Umstead State Park is a place to escape
the pressures of everyday life and to enjoy the peace and quiet of nature. Preserving the Park’s
natural environment and its surrounds is a primary part of Plaintiff’s organizational mission.

13:14. On May 26,1980, Wake Stone filed an application for a mining permit for a rock
quarry on a 195-acre tract located at the northwest corner of the intersection of 1-40 and Harrison
Avenue having a common boundary of approximately 3,150 feet with Umstead State Park on its
east side, and a common boundary of approximately 9,350 feet with Crabtree Creek on its
northwest side.

14.15. Because of the proposed quarry’s close proximity to Umstead State Park, there was
public outcry against the permit application, including public statements opposing the proposed
quarry by then-Governor James Hunt and Attorney General Rufus Edmisten.

15.16. By letter dated August 22, 1980, Wake Stone was notified that DEQ had denied
Wake Stone’s permit application, finding that the combined adverse effects of noise,
sedimentation, dust, traffic, and blasting vibration associated with the proposed quarry operation
would adversely impact Umstead State Park in the form of noise intrusion and deterioration of
visual resources. Exhibit 2.

16:17. On September 16, 1980, Wake Stone appealed the denial and requested a hearing
before the North Carolina Mining Commission (“Commission”). After four days of hearings, the
Commission issued its initial Findings of Fact, Conclusions, and Decision on January 27, 1981,
Exhibit 3, reversing the permit denial and finding that the permit should be issued, “subject to the
Commission’s final approval,” with adequate protections mutually agreeable to Wake Stone and

DEQ to avoid possible adverse effects of the quarry operation on Umstead State Park. Those
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protections included: 1) requiring state-of-the-art techniques to minimize noise, dust, and other
possible adverse effects; 2) selection of the optimum location of processing and stockpiling
facilities; 3) provision for adequate buffer zones between the quarry and Umstead State Park; and
4) requiring construction of a berm or berms between the quarry and Umstead State Park. In
addition, the Commission directed counsel for Wake Stone, Assistant Attorney General Mr. Daniel
C. Oakley (“Assistant AG Oakley”), and the Director of the Office of Administrative Hearings
Ms. Becky R. French, to reach agreement and submit to the Commission the best method for
donating the quarry to the State for use by Umstead State Park. Id.

17.18. The Commission issued amended and corrected Findings of Fact, Conclusions, and
Decision on April 3, 1981. Exhibit 4. This document expressly stated that the Commission’s
decision was not final, scheduled a public hearing, and directed Wake Stone and DEQ to present
their plans for protecting Umstead State Park, as set forth in paragraph 16 above, to the
Commission. Id. Following conclusion of these steps, the Commission would render its final
decision. Id.

18:19. The Commission entered its Final Decision also dated April 3, 1981 reversing the
denial of Wake Stone’s permit application. Exhibit 5. The Final Decision ordered DEQ to grant
the permit “subject to several specified conditions,” including, among others: Condition No. 3 —
Buffer Zone Plan; Condition No. 4 — Construction of Berms; and Condition No. 5 — Donation of
Quarry to the State.

19.20. With respect to Condition No. 3, the Commission’s Final Decision provided that
the permit was to include a “completely undisturbed” natural buffer zone not to be developed or
altered as set forth in a Wake Stone memorandum to DEQ dated March 10, 1981. Exhibit 6. Wake

Stone’s memorandum includes the following pertinent statements:
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e We have offered to provide a very wide buffer area adjacent to Umstead Park which
we believe will, as a practical matter, avoid impact on Umstead Park.

e [W]e would propose that all of the areas northeast of our initial pit area and northeast
of our plant area would remain in its present natural state and undisturbed during the
first 10 years ...°

e The buffer areas which we have proposed on our latest plan, ... will provide a barrier

to vision and noise which, in general, is 50 feet or more above the bank of the Crabtree
Creek.

e The buffering of the park during the early years of our quarrying operation, as well as
the latter years, would offer a maximum of protection to Umstead park ...

Id. (emphasis added).

20.21. The Commission also issued an amendment to its Final Decision, likewise dated
April 3, 1981, providing that “the 250° buffer area shown on the northern boundary and the 100’
buffer area shown on the eastern boundary of Wake Stone’s property is considered by the
Commission to be permanent buffer zone.” Exhibit 5 (emphasis added). This amendment was
missing from DEQ’s Mining Permit File during Plaintiff’s in-person review in November 2018.
Plaintiff only became aware of the amendment during a later review of the North Carolina State
Archives, the Wake County Commissioners’ Special Permit file, and the North Carolina Division
of Parks and Recreation’s (“N.C. Parks’”) files. Upon finding the document, Plaintiff provided a
copy to the North Carolina Attorney General’s Office (“Attorney General’s Office”). Upon
information and belief, the Attorney General’s Office then provided it to DEQ.

21.22. With respect to Condition No. 5, as contained in the Commission’s Final Decision,

pertaining to when the State could exercise an option to acquire the Wake Stone property, the

® The initial permit was only effective for a period of ten (10) years from the date of issuance, after
which time it would expire unless the applicant successfully applied for and received a new permit
from DEQ.
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Commission provided that in the event all quarriable stone was not removed, “[t]he right of the
State to acquire the quarry site shall accrue at the end of 50 years from the date quarrying
commences or 10 years after quarrying operations have ceased without having been resumed,
whichever is later . . .” Id. at Exhibits Page 87.

22.23. The Commission further expressly provided that “[t]he option may include such
other terms as are mutually acceptable to the State and Wake Stone.” Id. at Exhibits Page 88. It
is important to note, as this passage highlights, that the Commission did not issue a permit nor
write the permit. It only reversed the denial of the permit and directed DEQ to issue a permit,
which it did.

23.24. Prior to issuance of the Commission’s Final Decision, then-Division Director
Stephen Conrad and Wake Stone’s John Bratton had signed a letter dated March 12, 1981,
transmitting to the Commission certain materials containing proposed terms and conditions for the
Commission’s consideration. Exhibit 7 (containing later-added highlighting by an unknown
source). With respect to Condition No. 5, the materials included a one-page summary of the
respective parties’ positions regarding the quarry donation, Exhibit 8 (containing later-added
highlighting by an unknown source), and a March 12, 1981 memorandum from Wake Stone to
Assistant AG Oakley, Exhibit 9 (also containing later-added highlighting by an unknown source),
setting forth Wake Stone’s offered terms for the quarry donation to the State.

24.25. As reflected in the highlighted portion of Exhibit 10, DEQ expressed no opinion as

to acceptability of the terms contained in Wake Stone’s March 12, 1981 memorandum with respect

® 1t is important to note that while the Commission clearly had authority to review and, if deemed
appropriate, reverse DEQ’s initial decision to deny Wake Stone’s permit application, it did not
have the authority to issue a permit or to dictate the terms of the permit. See N.C. Gen. Stat. 8
143B-290. That authority resided solely with DEQ, subject to compliance with all applicable
statutory requirements. N.C. Gen. Stat. 88 74-50 et. seq.
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to the donation of the quarry property. Exhibit 10 (containing later-added highlighting by an
unknown source). In the letter, DEQ advised the Commission that “it remains our position that
the quarry permit should be denied for the reasons presented at the hearing,” and “there remains
several points in which the Division could not agree with Wake Stone ...”" Id. Both DEQ and
Wake Stone reserved their respective rights, and, on information and belief, the parties continued
to negotiate after issuance of the Commission’s Final Decision to reach agreement on all of the
terms of the issued permit and avoid any further proceedings.®

25.26. By letter dated May 13, 1981, DEQ notified Wake Stone of the issuance of its
mining permit as ordered by the Commission, and it enclosed a copy of Permit No. 92-10
(“permit”). Exhibit 11. The letter requested that Wake Stone “review the permit and to notify this
office of any objection or question concerning the terms of the permit.” Id. Wake Stone did not
appeal the terms of the permit, nor is there any record of any less formal objection by Wake Stone
to any term of the permit.

26:27. Condition No. 3 of the issued May 13, 1981 permit (“Condition 3”) expressly
addresses the buffer zones, including the point at which the undisturbed vegetated buffer along
Crabtree Creek begins:

The dotted line labelled as buffer along the northern boundary and along the eastern

boundary is the permanent buffer as designated by the Mining Commission (Site
plan dated March 10, 1981).

"It is the Plaintiff’s position that DEQ did not at any time prior to issuance of the Commission’s
Final Decision agree that a permit should be issued to Wake Stone, concur with any of Wake
Stone’s suggested language for Condition 5 regarding the timing for the State to exercise its option
to acquire the quarry, nor waive its right to appeal or otherwise seek judicial review of the
Commission’s decision.

8 Just as the Commission lacked authority to itself issue a mining permit, it did not have the
authority to dictate what terms the parties might choose to agree upon for inclusion within the
permit, including, but not limited to, the terms of Condition 5.B.
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An undisturbed buffer of existing natural vegetation shall be maintained between

the mining disturbance and Park property as indicated by the "10 years buffer"”

shown on the site plan dated March 10, 1981.

An undisturbed buffer zone of existing natural vegetation shall also be maintained

between the top edge of the bank of Crabtree Creek and any mining disturbance

within the 10 years permit area. The buffer zone shall be of sufficient width to

prevent offsite sedimentation and to preserve the integrity of the natural

watercourse. In any event, the buffer will meet U.S. Corps of Engineers

requirements for Crabtree Creek Watershed.
Id. at Exhibits Page 119 (emphasis added).

27.28. The Sunset Provision, permit Condition No. 5.B.° (“Condition 5.B.”) of the May
13, 1981 permit comprises part of the Reclamation Plan, which expressly addresses the issue of
when mining operations shall cease and the State can exercise its option to acquire the quarry site,
as follows:

If all quarryable stone is not removed, the right of the State to acquire the quarry

site shall accrue at the end of 50 years from the date quarrying commences or 10

years after quarrying operations have ceased without having been resumed,

whichever is sooner, and notices shall be exchanged at that time in the same manner

and with the same time limitations as set forth in paragraph A above.
Id. at Exhibits Page 128 (emphasis added). In short, the Governor, the Attorney General, and the
people of North Carolina were assured that these mining operations would cease within 50 years,
a compromise between disallowing the mine completely and allowing it to continue indefinitely.

28:29. On information and belief, the wording of the above-quoted provisions in
Conditions 3 and 5.B. of the issued May 13, 1981 permit (as well as the wording of the other

Conditions of the Permit) were insisted upon by the Attorney General’s Office and DEQ, absent

which they would not have accepted and rather would have contested and appealed the

® The paragraph numbering in the permit restarts several times. Though the permit contains more
than one paragraph 5.B., the above reference is to the terms and conditions contained within the
Reclamation Plan section, found on the final page of the permit.
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Commission’s Final Decision. Further, this language represented a mutually acceptable
compromise between and among Wake Stone, the Attorney General’s Office, and DEQ.X® See
Affidavit of Rufus Edmisten, Exhibit 12.

29.30. The Commission raised no objections to the final terms of the permit issued by
DEQ. Since the Commission had on several occasions indicated that any issued permit would be
subject to its review, and since it is only reasonable to assume that the Commission did in fact
review the terms of the permit, its silence implies at least tacit approval of the permit. Furthermore,
Wake Stone did not raise any objections to or concerns with the permit as issued, and Wake Stone
did not appeal the permit or otherwise seek judicial review of DEQ’s action, thereby both
indicating its acceptance of the permit’s terms and waiving any objections it might have had to the
permit’s wording.

30:31. Between the issuance of the original permit and 2018, the permit was renewed four
times (on April 1, 1991; April 20, 2001; March 20, 2011; and December 1, 2017), each time with
the same language as the original permit with respect to Condition 5.B. During that same period
of time, there were four modifications to the permit, all made at the request of Wake Stone (on
April 15, 1986; February 5, 1992; October 11, 1986; and November 24, 2010).

31.32. The very first time Wake Stone raised any issue regarding the Sunset Provision was
on March 7, 2011, when it applied for a permit renewal and informally raised the issue by phone

and e-mail with Judy Wehner, DEQ Assistant State Mining Specialist (“Ms. Wehner”). Now

10° A memorandum from the Assistant Secretary of DEQ (previously known as NRCD) dated
February 4, 1981, referencing a strategic meeting between members of that agency and Assistant
AG Oakley, clearly evidences DEQ’s dissatisfaction with the Commission’s Final Decision and a
commitment to insist that the permit contain “the most stringent possible conditions.” Failing
inclusion of such conditions, the memorandum indicates that DEQ would contemplate appealing
the Commission’s Final Decision. Exhibit 13 (containing later-added highlighting).
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retired, Ms. Wehner was a veteran DEQ staff member with significant knowledge and expertise
related to DEQ’s mining program and the Wake Stone quarry in particular. In those
communications, Wake Stone requested that DEQ consider modifying the language of Condition
5.B. from “whichever was sooner” to “whichever was later.” Exhibit 14. This one-word change
would completely remove the assurance of a mine limited to 50 years of operation, allowing it to
continue to operate indefinitely.

32:33. Oninformation and belief, the informal request in 2011 was considered and rejected
by then-Division Director James D. Simons, who had first-hand knowledge of how the challenged
language of Condition 5.B. had been reached in 1981. Accordingly, the permit was renewed
without any changes to Condition 5.B., the Sunset Provision.!! Likewise, during the same 37-year
timespan, there is no record of any objections by Wake Stone to the buffer provisions of Condition
No. 3, nor any request to modify the undisturbed vegetated buffer zone abutting Crabtree Creek to
cause it to run from the centerline of the Creek, rather than from the top of the Creek bank’s edge.

33:34. Historically, it was standard practice for DEQ to consult with N.C. Parks regarding
the permit’s issuance, re-issuance, and modifications.

CHALLENGED 2018 PERMIT MODIFICATIONS

34.35. By 2018, DEQ staff who had been aware of and/or involved in the 1981 permit

proceedings and were familiar with the bases for that permit’s negotiated terms had all died or

1 The online copy of the March 30, 2011, official records of DEQ pertaining to the renewed 2011
permit, similar to many of the other permit records dating back to the 1980s, includes handwritten
write-outs, strike-through, notes, and added verbiage by an unknown source. In addition, the 2011
permit records reflect removal of various provisions of the preceding permit without any record of
a formal request for the modifications, along with other unexplained irregularities. Through
discovery in this case, Plaintiff intends to attempt to obtain clean and accurate copies of all
pertinent records, along with explanations for the various handwritten notes and changes, the
identity of whomever added the notes and changes, when the notes and changes were added and
at whose direction, and an explanation of the reason(s) for other apparent irregularities.
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retired, including, but not limited to a) then-Division Director Stephen Conrad, who was directly

involved in negotiations of the permit conditions with Wake Stone representatives in 1981 and

responsible for the wording of the original permit, and b) then-Division Director James Simons

who refused Wake Stone’s informal 2011 request for modification of Condition 5.B. of the permit.
I.  Fifty-Year Sunset Provision Modification

35.36. David Lee of Wake Stone sent an e-mail to Ms. Wehner on March 16, 2018, re-
sending a copy of the previous e-mail of March 7, 2011, discussed in paragraph 32 hereinabove.
Exhibit 15, In its March 16, 2018 e-mail Wake Stone referred to the change in the Sunset
Provision as “a simple one-word change,” despite it being a major, substantive amendment directly
at odds with the intent of the original permit and the parties involved in negotiating the final permit
terms. As discussed in paragraphs 31 and 32 above, Wake Stone’s 2011 request to change the 50-
year Sunset Provision was rejected. The March 16, 2018 e-mail request for modification of
Condition 5.B. was not made on DEQ’s official form for modifications, and no fee whatsoever
was paid by Wake Stone for the modification request to eliminate the Sunset Provision.

36:37. Absolutely no explanation was provided by Wake Stone as to why it had not
previously raised any objection to the wording of the provision in the original or modified permits
over a span of more than 30 years. The only proffered justification for its requested modification
was that the Commission’s 1981 Final Decision had used the language “whichever is later.” Wake

Stone failed to mention the fact that the actual issued May 13, 1981 permit by DEQ included the

12 Earlier, on February 26, 2018, Wake Stone had sent Ms. Wehner a letter requesting
modifications to Condition 3 (buffers) of the permit, which is discussed hereinafter commencing
at paragraph 48. Wake Stone’s February 26, 2018 permit modification request did not include any
request for modification of the 50-year Sunset Provision contained within Condition 5.B. or, for
that matter, any of Condition 5’s terms. Furthermore, Wake Stone never requested to amend or
modify its February 26, 2018, modification request to include modifications to Condition 5.B.
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language “whichever is sooner” without objection or challenge by Wake Stone, the Commission,
or any other party.

37.38. The Condition 5.B. change would fundamentally change the permit and undo the
basis for agreement to have ever issued a permit for this mine. The “whichever is later” language,
if it is allowed to remain in the permit, would contradict all of Wake Stone’s representations, and
the intentions of the actors in 1981, about this being a 50 year mine. This is especially true with
Wake Stone currently— 41lyears after issuance of the permit—trying to expand the mine to a
completely new piece of property. Instead of a 50-year mine, with the “later” language we have a
mine that can continue operation indefinitely—until Wake Stone has finished extracting stone
from both tracts decades from now and has not extracted any stone for an uninterrupted period of
10 years. Despite this, and despite the March 2018 DEQ administrators’ lack of knowledge of any
of the circumstances surrounding the wording of Condition 5.B. in the issued permit, DEQ decided
to accede to Wake Stone’s request and issue a new permit incorporating the changes based upon,
at most, 3 days’ consideration.®® Neither Plaintiff, N.C. Parks, the Attorney General’s Office, any
local residents or businesses in the vicinity of the Wake Stone quarry, or any members of the public
were provided with any notice of or opportunity to comment or have any input whatsoever on: a)
the fact DEQ was considering the modification to the permit at Wake Stone’s behest; b) the
reasons given and representations made to DEQ by Wake Stone in support of change; c)
consideration of the requested modifications by the DEQ staff; or d) the proposed wording of the

Wake Stone permit as modified.

13 Wake Stone sent the e-mail requesting the change to Judy Wehner on March 16, 2018, and a
new permit including the requested change to Condition 5.B. was issued by William (“Toby”)
Vinson on March 19, 2018.
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38.39. On information and belief, the members of the staff of DEQ involved in the review
of very limited information supplied by Wake Stone in support of the suggested change to
Condition 5.B. to the permit, taking part in the decision to grant the requested modifications, and
involved in the wording of the permit as modified did not, at any time during their extremely brief
deliberations, contact any of the former DEQ members knowledgeable regarding the issues raised
by Wake Stone, including but not limited to former Division Director James Simons, the
representatives of the Attorney General’s Office responsible for or involved in negotiating the final
terms of the original permit or with personal knowledge of what occurred, former members of the
Commission familiar with the Commission’s review and approval of the original permit, or anyone
else involved in negotiating the terms of the original permit. In addition, it appears that DEQ did
not seek or obtain the input of N.C. Parks or any other agencies regarding Wake Stone’s requested
modifications.'

39:40. During the 1981 hearings before the Commission on Wake Stone’s appeal of the
original denial of its permit application, representatives of Wake Stone repeatedly referenced the
fact that it expected the mine to have a 50-year life, and even projected the anticipated aggregate
output in tons per year over the 50-year life. A memorandum of December 31, 1980 to the
Commission prepared by Becky French, Director of the Office of Administration Hearings, and
who subsequently was tasked with conferring with counsel for Wake Stone and Assistant AG

Oakley regarding the best method for transfer of the Wake Stone mining property to the State,

14 Aware of Plaintiff’s and N.C. Park’s interest in the permit, their strong objections to the permit
having ever been granted, and their active participation in doing everything possible to protect
Umstead State Park, DEQ had routinely notified N.C. Parks when DEQ was considering any
material changes to previous permits and afforded N.C. Parks the opportunity to provide input.
With respect to its consideration of the 2018 modifications, Plaintiff and N.C. Parks staff were
kept in the dark.
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reflects the general understanding of those involved that there would be a 50-year sunset on mining
of the property under any alternative transfer scenario. Exhibit 16. As previously noted, but for the
inclusion in the issued permit of the 50-year Sunset Provision contained in Condition 5.B, DEQ
and the Attorney General’s Office would never have agreed to issuing the permit, but rather would
have appealed the Commission’s Final Decision.®®

40:41. As referenced above and incorporated herein is a true and correct copy of an
affidavit of Rufus L. Edmisten, Exhibit 12, the Attorney General of the State of North Carolina
from 1975 to 1985. According to Mr. Edmisten, he, then-Governor James Baxter Hunt, Jr., and
then- DEQ Secretary Howard N. Lee, all publicly criticized the Commission’s Final Decision,
opposed the location of a quarry adjacent to Umstead State Park, and were publicly considering a
legal appeal of that Final Decision. Mr. Edmisten states that the “whichever is sooner” language
included in the wording of Condition 5.B. was consistent with Wake Stone’s repeated public
statements that it expected the life of the mine to be 50 years, after which it would be donated to
the State, i.e., a 50-year Sunset Provision. While Mr. Edmisten concedes that Wake Stone preferred
there be no time limit for donating the land in Condition 5.B., he recalls that the Attorney General’s

Office and DEQ insisted upon the 50-year time limit for the mine to close and the donation to

15 Wake Stone has never denied that it made the commitment contained in the original Sunset
Provision, starting with its initial application for a mining permit, during the hearings before the
Commission, in discussions with DEQ staff, and to the public. In fact, in responding to DEQ’s
information requests as a result of Plaintiff’s objections raised to the granting of the 2018
modification, Wake Stone admitted that the real reason for the modification request was to
accommodate an anticipated quarry expansion. Exhibit 17 (providing Wake Stone’s explanation
that it needed to “postpone” its earlier commitments related to the Sunset Provision and including
highlighting of relevant language). Wake Stone has estimated that its mining operations in the
current footprint will, in fact, cease within the initial 50-year Sunset Provision, although others
familiar with the quarry believe that rock reserves and the permitted mining depth would allow for
mining beyond 50 years. What is known is that if the mining permit expansion is granted and the
50-year Sunset Provision modification is upheld, then mining operations will continue for decades
beyond the original 50-year time limit.
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occur. According to Mr. Edmisten, the issue was resolved with a compromise consisting of
agreement to the “whichever is sooner” language in Condition 5.B. and, in return, a concession by
the Attorney General’s Office and DEQ not to appeal the Commission’s Final Decision and to
issue the permit.

41-42. Based on his recollection of what occurred at the time, Mr. Edmisten states that
inclusion of the “whichever is sooner” language in Condition 5.B. of the May 13, 1981 permit was
not a typographical error by then-Division Director Stephen Conrad; that it is difficult to believe
that Wake Stone would have accepted the permit if it was an error or not objected to that language
for nearly 37 years during which the permit was renewed or modified 8 times; and that it was and
is inappropriate to modify the permit at this late date to eliminate a pivotal provision without which
the permit would never have been issued—especially without the input of those actually involved
in the decision-making process in May of 1981.

42.43. DEQ itself repeatedly referred to its actions, including in the cover letter
accompanying the March 28, 2018 permit, as constituting “modifications” to the permit. Exhibit
18.

43.44. Some months later, Plaintiff became aware of a memorandum purportedly dated
March 29, 2018, from S. Daniel Smith, Interim Director, Division of Energy Mineral and Land
Resources (“Director Smith”), to “File,” subject: “Clarification Memorandum to File Wake Stone
Corporation Permit No. 92-10, Wake County.” Exhibit 1. In the first paragraph, the memorandum
references a letter received from the Plaintiff dated December 17, 2018, requesting reversal of the
2018 modifications to the permit. Since it clearly would have been impossible for Director Smith

to know on March 29, 2018, that the Plaintiff had sent a letter on December 17, 2018
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(approximately 8 months after the memorandum was created), it is clear the memorandum was
improperly dated, either intentionally or accidentally.

44.45. The memorandum purports to be “correcting” the term “modification” in the March
28, 2018 cover letter, as it relates to Condition 5.B. in the permit, and it seeks to belatedly reframe
the action taken as “a ministerial correction” and “not a permit modification.” The memorandum
states that the Sunset Provision change in the March 28, 2018, permit was “made in response to an
e-mail request received by Wake Stone dated February 26, 2018.”% Id.

45.46. Director Smith’s belated and mis-dated memorandum notes that the Commission’s
April 3, 1981 Final Decision used the phrase “whichever is later” in the quarry donation provision
of Condition 5.B., while the permit issued by DEQ used the phrase “whichever is sooner,” thereby
supposedly justifying Director Smith’s position that the Condition 5.B. modification was merely

77 L6

a “ministerial correction” “in keeping with the final agency decision.” Id.

46:47. The obvious implications of this distorted reasoning are that, in 1981, the parties,
despite all the statements regarding a 50-year mine, did not really intend to put any time limitation
on the mining activities, and that: 1) DEQ mistakenly, rather than intentionally, used the term
“sooner” rather than “later’—a mistake missed by the Director, all staff members reviewing the
permit, and representatives of N.C. Parks asked to review the draft 1981 permit; 2) counsel from

the Attorney General’s Office involved in the hearing before the Commission and in the

negotiations with Wake Stone’s counsel on the final terms of the permit, as well as others within

16 Notably, Director Smith’s memorandum does not mention the modification to buffer Condition
3 or the acceptance of the amended site plan map or even attempt to classify those modifications
as mere “corrections.” Furthermore, the February 26, 2018 e-mail request from Wake Stone to
DEQ is entirely related to buffer protection modifications and does not mention the 50-year Sunset
Provision, making the reference to the February 26, 2018 e-mail irrelevant to the 50-year Sunset
Provision.
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the Attorney General’s Office, never noticed the “error;” 3) counsel for Wake Stone did not notice
the different language, either initially or during the repeated renewals of the permit or numerous
modifications to the permit over a 37-year timeframe; and 4) the Commission members who
ordered issuance of the permit and their staff, comprised of DEQ and Attorney General staff
persons who were intimately familiar with the terms of the Final Decision and undoubtedly
received and reviewed the issued permit, likewise failed to notice the language. Without unduly
belaboring the issue, Plaintiff submits that this belated, self-serving justification for why DEQ’s
action was merely a “ministerial correction” is preposterous, disingenuous, belies credulity, and
should be disregarded.

47-48. Moreover, in a letter of November 18, 2021, sent to current Division Director Brian
Wrenn (“Director Wrenn) by Dwayne Patterson, Director of N.C. Parks, regarding Wake Stone’s
requested expansion of its mining operations, Director Patterson specifically referenced the
importance of the wording of Condition 5.B. in 1981, stating:

We ask that when weighing the various proposals regarding this matter and
interpreting prior decisions of the Commission, you consider whether such a
significant expansion of the quarry was ever contemplated. As far as DPR is
concerned, we have always—since our then-Director reviewed a draft permit
including the " sooner" language in 1981—relied upon the plain language of the
permit and planned for the land donation to occur at the " sooner" date of 2031 or
the exhaustion of quarryable stone at the existing quarry.

Exhibit 19 (referring to Exhibit 20) (emphasis added).*’

17 North Carolina has long recognized that when the language of a statute is clear and
unambiguous, it is the duty of a court to give effect to the plaining meaning thereof and judicial
construction of the legislative intent is not required. See N.C. Dept. of Corr. V. N.C. Med. Bldg.,
363 N.C. 189, 201, 675 S.E.2d 641, 649 (2009). Similarly, it has consistently held that when the
plain language of a contract is clear, the intention of the parties is inferred from the words used,
and there is no room for construction. See Walton v. City of Raleigh, 342 N.C. 879, 881, 467 S.E.2d
410, 411 (1996); Jones v. Casstevens, 222 N.C. 411, 413, 23 S.E.2d 303, 305 (1942). These legal
principles should likewise apply to final rulings and pronouncements of administrative bodies,
including issued permits. There is nothing ambiguous in the use of the language “whichever is
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Il.  Buffer Modifications
48:49. On February 26, 2018, David Lee of Wake Stone sent a letter to Ms. Wehner stating

he had “discovered” that the then-current site plan map dated February 4, 2011, Exhibit 21
(prepared by Wake Stone),'8 did not properly delineate the property boundary “as the centerline
of Crabtree Creek.” Exhibit 22. The letter further states “[i]t appears that this discrepancy occurred
during our company’s transition to digital mapping.” Id.

49.50. Plaintiff agrees that the property boundary is the centerline of Crabtree Creek. The
property boundary has never been in dispute, and any suggestions that previous maps improperly
denoted the property boundary are unfounded as previous site plan maps properly showed this
boundary. E.g., Exhibit 21. Those maps’ depictions of the property boundary also are consistent
with Wake County’s real property records, contrary to Mr. Lee’s assertion. Exhibit 23. What is in
dispute is the relevance, or lack thereof, of that line with respect to the undisturbed vegetated buffer
along Crabtree Creek.

50.51. Wake Stone’s February 26, 2018 letter also asserts that “[t]his discrepancy is
critical in that the buffers are to be measured from the Property Boundary/Mining Permit Boundary
(which are one and the same).” Exhibit 22. This statement is erroneous. Further, previous permits
and site plan maps indicated that the undisturbed vegetated buffer along Crabtree Creek began at
the top of the bank where vegetation begins, and therefore was not intended to be related to the
property boundary where the Creek divides the Odd Fellows Tract from Wake Stone’s existing

quarry property. For example, and as previously noted, the original 1981 permit expressly stated

sooner” as used in Condition 5.B. of the initial Wake Stone permit, and the intent of DEQ in
choosing that language in 1981 should therefore be inferred from the words used.

18 1t is easier to view this map online, although Plaintiff has attached a printed copy to this
Complaint. The map may be found at the following web  address:
https://files.nc.gov/ncdeq/Energy%20Mineral%20and%20Land%20Resources/DEMLR/wake-
stone/2011A.jpg.
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that “[a]n undisturbed buffer zone of existing natural vegetation shall also be maintained between
the top edge of the bank of Crabtree Creek and any mining disturbance within the 10 year permit
area.” Exhibit 11 (emphasis added). Any mapping corrections made to the property boundary
simply do not affect in any way the location of the undisturbed vegetated buffer along the Creek.
54.52. The 2011 and 2017 permits also contained consistent buffer language:
3. Buffer Zones
A. Any mining activity affecting waters of the State, waters of the
U. S., or wetlands shall be in accordance with the requirements and
regulations promulgated and enforced by the N. C. Environmental
Management Commission.
B. Sufficient buffer shall be maintained between any affected land
and any adjoining waterway or wetland to prevent sedimentation of
that waterway or wetland from erosion of the affected land and to
preserve the integrity of the natural watercourse or wetland.
C. A minimum buffer zone of 250 feet shall be maintained between
any mining activity and Crabtree Creek along the north side of the
mine site.
D. A minimum buffer zone of 100 feet shall be maintained between
any mining activity and both the Umstead Park property and
adjoining property along the east and south sides of the mine site,
respectively.
E. All buffer zones shown on the Site Plan Map dated February 4,
2011 shall be maintained to protect adjoining property. These buffer
zones, with the exception of the installation of required sediment
control measures and approved earthen berms, shall remain
undisturbed.
Exhibit 24 at Exhibits Page 221 (emphasis added).
52.53. The letter also included a revised site plan map, Exhibit 25, modifying the 100-foot
and 250-foot undisturbed vegetated buffers adjoining Crabtree Creek to run from the Creek’s
centerline. This map changes the language used to denote the undisturbed vegetated buffers; in

comparison to the 2011 site plan map, the 2018 version changed the language for the 100-foot
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buffer from “100” Undisturbed Vegetated Buffer” to “100” Buffer from Property Boundary,” and
changed the language for the 250-foot buffer from “250” Undisturbed Vegetated Buffer” to “250’
Buffer from Property Boundary.” Cf. Exhibits 21 and 25.

53.54. Wake Stone further requested that Conditions 3.C and 3.D be removed from the
permit and to change Condition 3.E to 3.C to read: “All buffer zones shown on the Site Plan Map
revised February 26, 2018 be maintained to protect adjoining property. These buffer zones, with
the exception of the installation of required erosion control and sedimentation control measures
and approved earthen berms, shall remain undisturbed.” Exhibit 22 at Exhibits Page 211.

54.55. Taken together, Wake Stone’s requests would result in measuring the undisturbed
vegetated buffers from Crabtree Creek’s centerline instead of the top edge of the Creek, thereby
significantly reducing the total undisturbed vegetated buffer area by approximately 230,000 to
280,000 square feet, or 5.28 to 6.43 acres.

55.56. In its letter, Wake Stone stated that it assumed the changes would qualify as a
“mining permit modification,” and it asked that its letter be accepted as a “formal request to
modify” its’ permit. Id. Upon information and belief, Wake Stone never submitted a formal
modification request using DEQ’s official forms, and it is unclear if the required fee was paid by
Wake Stone, as required by N.C. Gen. Stat. § 74-52(a) and 15A NCAC 05B.0122 Permit
Application Processing Fees.

56.57. 15A NCAC 05B .0122 (b) sets forth the submission requirements for minor and
major modifications:

Minor permit modifications include administrative changes such as ownership

transfers, name changes, and bond substitutions. A minor permit modification also

includes lands added to a permitted area, outside of the minimum permit buffer

zone requirements, where no plans for mining related disturbance of the added
lands have been approved. All other changes to the permit are major modifications.
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(emphasis added).

57.58. Applying the above the language in 15A NCAC 05B .0122, Wake Stone’s
requested amendments and resulting diminution of undisturbed vegetated buffer area constitute
major changes. Accordingly, DEQ’s categorization of these amendments as “ministerial” is
incorrect and misleading.

58:59. On or about March 26, 2018, DEQ provided Wake Stone with a new modified
permit signed and dated on March 19, 2018. On that same day, Wake Stone e-mailed Ms. Wehner
with a list of 8 requested changes, as noted in handwritten annotations on the permit dated March
19, 2018. Exhibit 26. In its communication, Wake Stone represented that its requested
modifications were to correct “several editorial/typographical errors.” 1d.

59.60. Upon review and later forwarding Wake Stone’s request to her supervisors, Ms.
Wehner recommended that 7 of Wake Stone’s suggestions be accepted, but specifically stated that
she did not agree with the requested changes to Condition 3 with regard to changing the buffer
area’s location along Crabtree Creek to run from the Creek’s centerline rather than from the
Creek’s bank. Id.

60:61. Despite Ms. Wehner’s recommendation and within 23 minutes of Ms. Wehner’s e-
mail, then-Interim Division Director William “Toby” Vinson indicated that he approved of all 8
requested changes. Id. Upon information and belief, Mr. Vinson only had held his position as
Interim Division Director for a few weeks and had not previously worked on this permit during
his tenure at DEQ.

61.62. Wake Stone did not provide any legal basis or substantiated factual basis for its

patently incorrect representation to DEQ that the boundary line for the 100-foot and 250-foot
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undisturbed vegetated buffers adjoining Crabtree Creek should be the property boundary line
and/or that those buffers should run from the centerline of the Creek.

62.63. There are no applicable statutes or regulations suggesting that a buffer adjacent to
a stream is to be measured from the stream’s centerline, nor directing or authorizing the use of a
property boundary as the beginning point of an undisturbed vegetated buffer abutting a stream. To
the contrary, DEQ’s regulations suggest that such buffers exist in the area between any stream and
the mined land. 15A NCAC 05B .0105(2) (specifying that DEQ may issue a permit when subject
to certain conditions, including that “a natural buffer be left between any stream and the affected
land). Nonetheless, and without providing any justification for its actions, DEQ accepted Wake
Stone’s representations after giving the matter little time or consideration. This was done without
the customary notice to or input from any other interested agencies or members of the public. As
a result, a large swath of long-designated undisturbed vegetative buffer area was improperly
eliminated by sheer administrative fiat.*®

63.64. DEQ issued a modified permit signed and dated on March 28, 2018. Exhibit 18.

191t is worth noting that Wake Stone’s April 7, 2020, application for a permit modification included
site plan maps showing significant mining disturbance within the buffer area that previously had
been protected until the 2018 modification. Exhibit 27 (also available online at
https://edocs.deq.nc.gov/EnergyMineralLandResources/DocView.aspx?id=347&dbid=0&repo=
EnergyMineralLandResources); see also Exhibit 28 (excerpted) (confirming that Wake Stone
intended for the undisturbed, vegetated buffer to start at the Creek’s centerline) (excerpted).
Plaintiff submits that the real reason for Wake Stone’s 2018 buffer modification request, as later
implicitly admitted by Wake Stone in responding to DEQ’s post-2018 inquiry into the buffer
change, was to enable it to expand mining operations onto the Odd Fellows Tract, which would
require disturbing the previously-protected buffer area. See Exhibit 17 (including highlighting of
relevant language).
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C. Violation of Applicable Statutes and Agency Rules

64-65. N.C. Gen. Stat. § 74-52(c) provides that permit modifications are to be “generally
consistent with the bases for issuance of the original permit.” The modification and effective
elimination of the Sunset Provision, by substituting “whichever is later” for “whichever is sooner,”
wholly undoes one of the important and material bases for issuance of the original permit. As
explained above, “whichever is later” allows Wake Stone to continue to operate the mine for as
long as it likes, with the 50-year cutoff of operation next to the Umstead State Park intended by
the drafters completely undone.

65.66. DEQ’s actions in modifying the 50-year Sunset Provision and changing the
boundary of 100-foot and 250-foot undisturbed buffer zones abutting Crabtree Creek from the top
edge of the Creek to the centerline of the Creek were both inconsistent with the bases for issuance
of the original permit under N.C. Gen. Stat. § 74-52 (c). DEQ’s actions therefore exceeded the
agency’s statutory authority, constituted an erroneous application of law, and represented an
abrogation of the agency’s statutory duties. Furthermore, DEQ acted contrary to law and its own
regulations by granting modifications absent the filing of formal applications and the payment of
required fees by Wake Stone pursuant to the terms of N.C. Gen. Stat. § 74-52(a) and the provisions
of 15A NCAC 05B .0112(a), (d) and (e), and its decision to grant the modifications requested by
Wake Stone was arbitrary and capricious, an abuse of discretion, and unsupported by substantial
evidence.

D. Estoppel

66.67. If Wake Stone was not in agreement with the provisions of the original permit, it
had the opportunity to appeal in 1981, yet it chose to accept and operate under those provisions.

Had it appealed, the Plaintiff, DEQ, the Attorney General’s Office, and other interested agencies
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and parties would have had the opportunity to participate in the appeal process, which was denied
to them in the long-delayed, informal, and ad hoc modification process followed in the contested
instance.?® Furthermore, by itself accepting the Sunset Provision and buffer condition contained
in the original permit without challenge for over 37 years, Wake Stone was estopped from
thereafter belatedly and improperly challenging these substantive provisions that are critical to
protecting the Umstead State Park and the people of the State of North Carolina. Those provisions
are fully consistent with the terms negotiated between DEQ, the Attorney General’s Office, and
Wake Stone in 1981, with the bases for issuance of the original permit, and with the bases
communicated to then- and still-interested agencies and parties.

E. Exhaustion of Remedies

67.68. It was not until November 6, 2018, that Plaintiff unexpectedly discovered the
disturbing permit modifications while engaging in a public records examination of the Wake Stone
permit file at DEQ’s office. Plaintiff had no previous knowledge of Wake Stone’s 2018
modification requests or DEQ’s granting of those modifications.

68:69. While N.C. Gen. Stat. § 74-61 affords to anyone affected by a permit modification
the right to file a petition to contest the action within 30 days after the decision is made, the 30-
day window ended on June 28, 2018, thereby precluding Plaintiff from taking advantage of any
administrative review rights through no fault whatsoever on its part. This provision assumes that

DEQ’s decision is knowable to any person affected by that modification.

20 Had a timely challenge or appeal been filed by Wake Stone in 1981, those personally involved
in the wording of the original permit and the negotiations between the parties between the date of
issuance of the Mining Commission’s Final Decision and the issuance of the original permit would
have been available to explain the circumstances and the reasons for the original permit’s language.

27

Exhibits Page 296



69.70. Plaintiff claims that the modifications requested by Wake Stone to Conditions 3
and 5.B. adversely impacts Umstead State Park by reducing the 100-foot and 250-foot. undisturbed
buffers adjacent to Crabtree Creek and bordering Umstead State Park, and by gutting the 50-year
Sunset Provision. By reason of the Plaintiff’s primary dedicated purpose and responsibility in
conserving, protecting, and enhancing Umstead State Park and its surrounding environment for its
members, Plaintiff is adversely impacted by DEQ’s modifications to the permit.

76:71. On November 14, 2018, Plaintiff’s Chair, Dr. Jean Spooner ("Dr. Spooner"), sent
a letter to then-DEQ Secretary Michael A. Regan, on behalf of itself and its 16 partner conservancy
organizations to request the reversal of the 2018 permit modifications. Exhibit 29. The letter
pointed out that the permit modifications had been made by DEQ staff without any notice
whatsoever, were not “clerical corrections,” but constituted significant substantive changes to
important and fundamental negotiated bases for of the issuance of the original permit in 1981, and
that the modifications were inconsistent with multiple permit renewals and modifications made
during the 37-years preceding the 2018 modification. Id.

772, On March 5, 2019, DEQ invited Plaintiff’s representatives to a meeting to discuss
Plaintiff’s objections to the permit modifications. On March 12, 2019, Dr. Spooner sent a
memorandum to DEQ summarizing the meeting and Plaintiff’s objections. Exhibit 30. Following
a May 7, 2019 meeting with Director Smith, Plaintiff waited to hear whether DEQ intended to
correct the 2018 modifications.

72.73. Since the May 7, 2019, meeting, Plaintiff’s representatives have been culling
through the State Archives searching for relevant DEQ records regarding the permit provisions
and various subsequent additions/changes to the permit—many of which are nowhere to be found

among the records DEQ maintains at its office. Plaintiff has worked diligently to uncover and
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confirm the facts underlying this Complaint and has shared them with the Attorney General’s
Office which, based upon information and belief, has shared them with DEQ. In a virtual meeting
held on January 7, 2022, Representatives of Plaintiff discussed these issues with Director Wrenn.
Plaintiff has heard nothing further from DEQ or the Attorney General’s Office.

73:74. Despite Plaintiff’s efforts to share with DEQ all pertinent information it obtained
from other agencies’ files and the State Archives so that DEQ internally could rectify the improper
permit modification before the filing of this action became necessary, and DEQ’s knowledge that
significant public interest exists with respect to Wake Stone’s Triangle Quarry, DEQ has failed to
correct its errors or even to inform Plaintiff as to what course of action it intends.

74.75. DEQ failed to provide Plaintiff and other interested parties notice of the permit
modification. DEQ’s actions ensured that the present action would be Plaintiff’s only available
avenue for relief.

CLAIMS FOR RELIEF

1. Plaintiff realleges and incorporates by reference herein the allegations contained
in paragraphs 1 through 74 of this Complaint.

2. By reason of the matters alleged above in this Complaint, Plaintiff seeks and is
entitled to:

a. Judicial de novo review of whether DEQ’s actions in granting the
modifications requested by Wake Stone violated applicable laws or regulations, exceeded the
agency’s statutory authority, and/or were erroneous in derogation of the agency’s statutory duties;

b. Judicial whole record review of whether DEQ’s actions in granting the
modifications requested by Wake Stone were arbitrary and capricious, an abuse of discretion,

and/or unsupported by substantial evidence;
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C. A finding and declaration that due to DEQ not notifying Plaintiff or the
public that it was considering Wake Stone’s modification requests or that it had granted those
requests, Plaintiff was not required or able to file an appeal under N.C. Gen. Stat. § 74-61 or
§150B-23, and that Plaintiff is entitled to review of the agency’s decision by certiorari;

d. A finding and declaration by the Court that in approving the requested
permit modifications and issuing an amended permit with those modifications, as well as accepting
an amended site plan map, DEQ: (i) violated applicable statutes or regulations, including the terms
and provisions of N.C. Gen. Stat. 8§ 74-52 (a), (c), 74-54.1, and 15A NCAC 05B .0112 (a)—(e);
(ii) exceeded its statutory authority under N.C. Gen. Stat. 88 74-52(a), (c) and 74-54.1; and (iii)
acted erroneously in derogation of its statutory duties under N.C. Gen. Stat. 8§ 74-52(a), (c) and
74-54.1,

e. A finding and declaration by the Court that DEQ’s actions in agreeing to
the permit modifications requested by Wake Stone and amending the permit to incorporate those
modifications were arbitrary and capricious, unsupported by substantial evidence, and constituted
an abuse of the agency’s discretion; and

f. A finding and declaration that the permit dated March 28, 2018, including
the related revised site plan map, was improperly, improvidently, and unlawfully issued by DEQ,
that the modified permit is void, ab initio, and that the modified permit with revised 2018 site plan
map therefore should be rescinded in its entirety, leaving the 2017 permit in force without the

improper 2018 modifications.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectively prays this Court to enter an order and judgment:

1. Finding that it has jurisdiction over this action pursuant to the provisions of N.C.
Gen. Stat. 88 1-253, 1-254, 1-269, 7A-3, 7A-240, 7A-243, TA-245, TA-250, and 150B-43 et. seq.;
that venue is proper in this Court under N.C. Gen. Stat. § 1-82; and that it has in personam
jurisdiction over Defendants under N.C. Gen. Stat. 8§ 1-75.3 and 1-75.4.

2. Finding and declaring that DEQ issued the permit dated March 28, 2018 in violation
of applicable statutes and regulations, exceeded its statutory authority and duties, and that DEQ’s
actions were arbitrary and capricious, an abuse of discretion, and unsupported by substantial
evidence.

3. Finding and declaring that the permit dated March 28, 2018, is void, ab initio, and
ordering DEQ to revoke the permit and accompanying site plan map in their entirety, as well as
any other subsequent permit and site plan renewals or modifications incorporating and/or based
upon the 2018 modifications to Condition 3 and/or Condition 5.B.

4. Finding and declaring that the permit terms that went into effect on December 1,
2017 remain in force;

5. Awarding to Plaintiff its costs, including an award of reasonable attorney’s fees;
and

6. Ordering and granting any such other and further relief as the Court deems just and

proper.

[Signature on the following page]
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This the 12" day of Decemberduly, 2022.
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James L. Conner I

N.C. State Bar No. 12365
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John A. Price

N.C. State Bar No. 35062

E-mail: jprice@cbsattorneys.com
Shannon M. Arata

N.C. State Bar No. 47544
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4819 Emperor Boulevard, Suite 400
Durham, North Carolina 27703
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§ 74-61. Administrative and judicial review of decisions, NC ST § 74-61

West's North Carolina General Statutes Annotated
Chapter 74. Mines and Quarries
Article 7. The Mining Act of 1971 (Refs & Annos)

This section has been updated. Click here for the updated version.

N.C.G.S.A. § 74-61
§ 74-61. Administrative and judicial review of decisions

Effective: January 1, 2012 to July 6, 2022

An applicant, permittee, or affected person may contest a decision of the Department to deny, suspend, modify, or revoke a
permit or a reclamation plan, to refuse to release part or all of a bond or other security, or to assess a civil penalty by filing a
petition for a contested case under G.S. 150B-23 within 30 days after the Department makes the decision. Article 4 of Chapter
150B of the General Statutes governs judicial review of a decision of the Commission.

Credits
Added by Laws 1971, c. 545, § 16. Amended by Laws 1973, c. 1262, § 33; Laws 1977, c. 771, § 4; Laws 1979, c. 252, § 3;
Laws 1987, c. 827, § 86; Laws 1993 (Reg. Sess., 1994), c. 568, § 9, eff. July 1, 1994; S.L. 2011-398, § 30, eff. Jan. 1, 2012.

N.C.G.S.A. § 74-61, NC ST § 74-61
The statutes and Constitution are current through S.L. 2022-75 of the 2022 Regular Session of the General Assembly, subject to
changes made pursuant to direction of the Revisor of Statutes. Some statute sections may be more current; see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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